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SPECULUM 


SPECULUM_ 
Juris AnGLiricant: 


Or, A View of the 
LAWS of ENGLAMND, 


Statutes, Common: 


S the Greeks and Romans have FOgres Jas 
divided- their Laws, ſo have we oſtrum quo 


w,6e Cuſtoms. 


; : MImur aut 
the Laws of this Realm, into 5:,;9,,, aur 


Laws Written and Unwritten, which we ſore Scripto, 

| commonly tearm Statutes and Cuſtoms ; - apud 

according to this Diviſion ſhall my pro 0/995 
VOUnp 


n . Of 
cedure be in this enſuing Tract. | uto form 


vio Doſes 

m_ 0! 
I. Of the Laws IWritten, called EYE3p0r. 
Statutes or Ads of Parliament. oft. lib, I. 


ts 2, 
C Tatute-Laws are Acts of Parliament, ,,, 
made by our Sovereign Lord the King, $9. a x, 
and his Royal Progenitors, and by the cap. x1, 
Lords Spiritual and 'Temporal, and the 
; B Commons 


CO CE PIETY 


&. Of its 


A_Paclament was on ] 
m—_ Ap» Conekr PBichael Spnoth , MP 
petari0nt- Gemote, Calla witenage Pote, Thas 


- nity, its JugiſchiRign and Authgr) 


A View of 
Commons of the Realm, in divers Seſſions 


of Parliament, jn fagh s Wheye the 
Law uf Reafor? the FE Cuftoms, 
Maxims, nor other Grognds of the Law 
of* England, feemed not to be (ufficien 
to puniſh Eyil men, and to reward G 
men. eh 
Haying ſhewed you what our Scatute» 
Laws, or Laws written are, I ſhall come 
1. To rreat of the place or Coprt where 
rheſe Laws written are enated, 2. To 
propaſe ſeveral Queries, with.their Reſg- 
Jutions, and 3. S:t down ſach Rules as 1 
have mer withall in our Books, for the 
Expoſition, and Interpretation of Statyyes, 
oc Acts of Pajhament. E.\ 
The place , where Scatutes, or Laws 
Vritten arg made, as' you have feen al- 
ready, is the High Court af Parliament; | 
1n Relation ro which place are worthy of 
obſervation, the ſeveral Appellations given 
tout, its Antiquity, its Honour, and Dig- 
ty... 
a e, the | 
chael 


[15 


1sto ſays The Great Synod, or meeting of 
the King, and of the Wiſe men : The Latine 
writers of that,/and: the enſuing Age w_ 


the Lams of Eugland. 
ed #4; Commune Concitium, Curiem Altif:- 
mans; Generale Placicum, Curians Magnam, 


Al ag uarupe  Conventumy Pref, Enti am Regis, 


Pralatornm Procernmeue Collettorum, Com- 
mune torins Regni Concilium, 4Aſfiſa Gee 


neralis, &c. The Common Council, the' 
Higheſt Cqurt,the General Plea, the Grear 


Caurt, the meeting of States, the Preſence 
of the King, PreJates, and Peers afſem» 
bled together, the publick Council of tha 
whole Kingdom, &c.. 

Tmlly calls it Confeſſum Smatorum, 4 
Ceuſodende, This Court the French-men 
call, L'eſtatss or L'afſemble des Eſtates : 
In Grrmany it is called A Dyete For thoſe 
other Courts in France, that are called 
Pariiaments, they are but ordinary Courts 
of Juſtice, where mens Cauſes and Diffe« 
rences are publickly 'determined without 
further .Appealz whereof there be ſe» 
ven in number, as 1. Paris, 2. T bolouſe, 
3. Gremble, 4. Aix, 5. Bardeauxy 6-Dy- 


on, J« Roante. 


Te appeareth, that divers Parliaments , of ; 
have been holden long before, and un» rebres-o 


. till the time of William the Conquerour, 
which be in print, and many more ap- 
pearing in- ancient Recqrds, and Manu- 


ſcripts. 
| B 2. : la 


: 
| 
| 
| 


Cap Is 
(ls. Zo 


Co. Litt. 
Tio. 4, 


3- Of its 
Honour 
and Dig- 


nit), 


Co. Litt. 


fe 110. 4. 


*. 4A View of L 341 


In the. Mircor-are theſe words, Pur 
eſtate Del Kopalme fiſt le Kop Alfred. 
aſſembler les Comitees et oadeine, 6c» 
King Alfred. ordaine(þ for an uſage perpe= 
rnd! that twice in the: year, or oftner if need 
be, they ſhall: aſſemble themſelves at Lon- 
don, zo ireat in Parliament of the Govern- 
ment of the p.ople of God, how they (hou!d 
heep. rbemſe/ves from Sin, ſhon!d live in 
Quiet, and ſhould receive Right, by certain 
Lins, and Holy Judgments, &C- 

. The Conclufon, of that great Parlia- 
ment, holden by King Athe/ſtan at Grate- 
ley, 'are thele words:;. Al! this 'mas enatted 
in that Great Synod, or Council at Grate- 
ley, nhereat nas the Archliſhop Wolfehelm, 
mith: all he Noble-men,and Wiſe-mengshich 
King Athelſtan called together. 

The Honour and Dignity of this Courc 
of: Parliament appeareth in this, that it 
canſiſts of .fo noble parts : 

-, 'Fuſt, -Of the Kings moſt Excellent Ma- 
jeſty, fitting there in his Royal Politique 


. Capacity :' He being Copur, principium, & | 


fins of 1t, ſolely made, and created by him, 

and. .into:him only. can be u{timately re- 

lalved, rh E-1 

- None can begin, ſayes Coke, continue, 
rorogue,adjourn,or diffolve this Court,but 
y the Kings Authority, Ic 


the Laws, of England. 


It doth not, appear, ſayes. another, by 
the firſt Record of Sammons now extant, 
Anno 49 Ed. 3. by what Warrant. ty 
Lord- Chancellor - cauſed the Writs 0 
Summons to be made, the King was then 


Priſoner to ounefor his ſometime Mi- | 


nion : But ſurely, none but the. King, can 
ſummon.a 'Parliament ;; ;And. this 1s the 
Reaſon that . Zf. 4. having. taken his Liege 
Lord R. 2+:priſonery on the 20th day of 
Angaſt, Anno 23. did cauſe the Writs 
of Sammons for,the Parhament wherein 
he obtained the Crown,. to bear date the 
19th day of the ſame month,'and the War- 
rant.to be per ipſum Regems & Conflinmy 


and hjm(elt to be ſummoned, by the name . 


of He Duke of Lancaſter. Lo 
Serondly, Of thc three Eftates of the 
Realm, viz. | 
I. Of the, Lords Spiritual , as Arch- 
biſhops, and Biſhops, tatting there by fuc- 
cellion, in reſpe& of their Baromes, pare 
cel of their Biſhopricks, which they bold 
alſo in their politique capacity, 
2. Oi Lords Temporal, as Dukes, 
Marqueſlezs, Earls, Viſcounts, and B+ 
rons,. who-Jit there by reaſon of their 
Digaties, which they hold by Deſcent cr 
Creation, | 
| B 3 3. Of 


2s Iafte 


Co.-Lite. 
fo Iog, b, 
'110, a. 


* Zo 


Zifug. 


Co. 4. 1ſt. 


| 4 ow of - 
: 3, Of the Commoris of the Realm, 
who are divided into- three ' parts :; Into | 
Knights of Shires, or Connties, into Citi- 
zens out of Cities, and into Burgeſſes out 
of Boroughs.-* - ! -- ; 
The King, and theſe three EQates ard 
the great Corporation, or Body Politique 
of the Engliſh Nation, and db fic i two 
Honſfes, v:z,. the King, the Lords Spiritual 
and Lords Tempotal «nn one Houſe, called 
the Lords Houſe ; and the Knighes, Ci> 
tizens, and B elfes m another Houſe 
called the Houſe: of Conimons.” But of 
antient time both Houſes ſate together 
and if the King pleaſerh, he may 'have 


the Lords, and Commons fit together a- | 


in in one place: Av they 'did-Annoy 
a. iti the Court of Requeſts 3 The Lords 
fitting on the Right hand by -chemſelves, 
and Re Convtitnwon the Lett hand.” + 
Theſe two Houſes ate diſtin _—_ 
For many pitirpoſes, as the? proceedin 
upon a Writ -of Error. ſhall oly be be- 
fore the Lords in the upper Houſe, ſeeun- 
dum lege, & conſurtndinem Payliamtntlh. 
” -The Houſe of Commons is not pro- 
rogned or a jourtred, by the Prot6gation, 
br Adjottnttent of the Lotds Houſe; 


.but the Speaker upon fignification of the 


Kings 


the Laws of England. ' 


Kings pleaſure, by the Aﬀent of the Hquſe 
of Cortimons doth ſay : This Court doth 
prorogue, of adjourii it felf; and thei it 
18 ptorogued, ot adjolirned, and not before. 
But when.;t is diffolved,the Hotiſe of Com- 
mons are ſent for up 6 the Higher Houſe, 
and theie 'the Lord Chancellour, or Lord 
Keeper by the Kings Yay oppo: dit- 
ſolyeth the Parliament, and then it is diffol- 
ved, and fot before. | ee I 
The Power, Authority, and Juriſdj&ion 
of this Supream Court, is declared by J 
Mr. Cambden, and Sir Edw. Coke. 

* This Court,Gaith the foriner perfor, harh 
Soveraign and Sacred Lee's In. ma- 
Kings confirming, repealing and expotind- 
ing Laws, in reſtoring ſuch as be attainted 
ot oiitlaWed to their former Eftates ,. in 
deciding of the hardeſt Controvetſies be» 
twixe private perſons, and to ſpeak at a 
word, in all Cauſes which may concern 
either the fafety of the" State, 6f any pti- 
vate perſon whatſoever, Ths FuridhRi1- 
on ot this Court, ſayes. the latter; is ſo 
tranſcendent and abſolute, as it cannot be 
confined eicher for Cauſes or -Pexfons 


within any Bourids :-It niaketh, enfafadth, co. re. 
ditfidiſtieth , abrogateth, repeaſeth, and 110. «. 
reviveth Laws, Statutes, AQs and Otdi- 4 1!#.f-36- 


B 4 nances, 


*: 


| A View of © 
nances, concerning matters Ecclefiaſtical, 
Capital, Criminal, Common, Civil, Mar- 
tial, Maritine, and the reſt : Ir can make 
Daughcers, and Heirs apparent, of a may, or 
woman, to inherit, during the Life of the 


' Anceſtor; adjudge an Iofant, or Minor 


of full Age; attaint a man of Treaſon 
after his death'; It may baſtardize a Child 
that is Legitimates it can make a Baſfard 
Legitimate, that was Dorn. before marrſage 3 
It can naturalize a meer Alien, and take 
him a Subje@ born, &c. 26 | 
By what has been ſaid of this Cqurt, 


'T nay very well repeat the ſaying of one : 


Si antiquitatem ſpeftes, eft vetnſtiſſima z 


þ dignitatemyeſt honor atiſſiwsa 3 ſi jurisdiflig- | 


nem, eſt capaciſſima. Thus much ma 
'Fuffice as to the Courr, where Statutes 
are made, I proceed to my Queries. 


2 Certain Queries, relating to Afﬀ- 
fairs Pabliamentary, and to Ads 

.. of Parliament. + | 

*:() JON!1L ER DIIGÞY & 

\ M7 Hether. a Threefo'd Cenſent tt an 


VV. [pſeparabie Incident to an Ad of 


: Parijament. "7 AE , 
* The" King, and the Three Eftates, viz. 


7 


The 


EI 


{ 


f 


CCD 


CODES eee eee png? 
Ln _ T 


the Laws of England. '9 


The Lords Spiritual, the Lords Tempo- 


ral, and the Commons, may joyntly, and 


with one conſent, or agreement, eſtabliſh, 


and en:& any, Lawes, Orders, and-Sta- 
tutes for the Benefit, and Safety of the 
Realm ; bar being divided,,and one ſwerv- 
ing from the other, they can do nothing ; 
For the King though he be head, yet alone 
hz cannot make any Law , nor yet the 
King and his Lords only can make. any 
Lai, nor yet the King and his Commons 


alone, neither yet can the Lords and 


Commons without the King do any thing : 


and thetefore co the making of a Statute, 


or A& of Parliament there muſt be. the © + +7 
conſent of the King, Lords and Commons; « © ** 
and this manifeltly appears in cur Books 
of Law. = | ; 

Every Statute, ſayes Coke, muſt be made 


by the King, with the Aflent of the Lords, Co. Lit. 


and Commons, and if it appearby the AR, 159: 9 
that it was made by twoof them only, it 
15 no Statute, = 

Again ; There is no A& of Parliament, Co. 4. Inf. 
bit.muſt have the Conſent of the Lords, *5* 


and Commons, and the Royal Aſent of 
ko C0. 2. 


the King, and whatſoever paſſech in Par- ,,; FY 
l;ament by this threefold Conſent hath the 15-153. 
force of an AR of Parliament, 


In 


.7o - 1, of View of 

: In the Year-Book of Hf. 7. it appears, | 
4H. 7, That in a Pafliathent the Kitig would, cliar 
18.69 ſuch a one ſhould be attaifted, ahd for- 
' feit his Lands, and the Lords affented, 
omittitig the Commons z Ir was thicrefore 

adjudged by the Kings or That jt 

was a Void Ad, and the party Was re- 


red. 

As a threefold Confent is neceſſary to 
the produ@ibn of a neiv Law, ſo likewiſe 
it i$ requiſite ro the Declaration of a 
Treaſon withiti the Statute of 25 E. 3. As 

fot Example. | 
Fobu Duke of Gayen, and & Lancaſter, 
Rot, part, SOEWard of England, and Thomas Duke of 
_ : pgs Glucefter, Cohltable of Exg/and, the Rings 
x. 20, Unkles, complained to the King , That 
4 Thomas Talbt Knight, with other his Ad- 
"Ld Vf. herents, conſpired the death of the ſaid 
2 Dukes, in divers parts of Cheſhire, as the 
' ſame was confeſſed, and well known, and 
ptayed that the. Parſiameht might judge 
of the fault; (Which Petition was joſt, and 
. according to the branch of the Statute of 
25 E,3. ) but the Record Nth further : 
Wherelipon the King, and Lords in Par- 
| liamenit adjudged the (ate fat to be open, 
arid high Tresſon z Which Judgemenc 
wanting the aſſent of the Comntnons, was 
' No 


the Taws of England. IF 


no declaration wichin the AR of 25 E- 3. 
decauſe. it was rot by the King and his 
Parliament.according to the {aid AR, but 
by the King, and Lords only, ge OR 

Note | Though Laws , or. Statutes of Mr. Roger 
Right (as ic bath been made appesr) ought hg 
to paſs.4n.Parliament, yet th? Kings of et wy 
this Nation have not diveſted.themſelves Lays G& - 
of their Royal Power, nor granted .the Ereland, 
Lords and Commons -8 concurring power 
in making of Lawes : For it is as clear 
as the $21 at Noon-day, That a King of 
Byg/and is as free , and abſolute 'jn a 
Selſ10n of Parhament, as out : And the' 
Ac of a King in Parliament, 1s. the free, 
and voluntary AQ of an abſolute Mo- 
rarch 3 For the AR of his Majelly in 
Parliamerit, paſſed by the . aſſent of the 
Lofrds Spiritual, and Temporal, and at the 
Petition of the Commons, 1s not leſs the 
AR of the King, becauſe it is ſo paſſed 0 
uhleſs a man will deny, that my Wull, be- 
wp 2 faculry of my Soul, cannot imperate 
»Hh AR if it rakes information from- my 
Underſtanding, or Reaſon ; and unfer- 
ſtanding being 3n proportion to my will, 
as Counſell 1s to a Law, And this is 
not diſagreeable to the words of Gros 
HA : 

Auituns 


12 


Lib. 1.c.3. 
ſe&. 13. ae 
Jgare bell; 
ac pacis, 


Quzce 2% © 


Ref. 


A View of 
" Mulkum falluntur , qui exiſtimanty cum 
Reges Afla quedam ſua nolunt 'rata efſe niſs 


a Senatn, ant alio catu aliquo probentur, 


| pariitionems fieri prteſtatis : Nam que alta 
earns in modum reſcinduntar, intelligi debent 


reſcindi Regis ipſius imperio qui eo modo ſ6bi 


' Cavere woluit, ne quid fallaciter impttratum, 
' pro vera ipſing voluntate baberetur. Qualt 
' erat Antiochi tertii Regis Reſcriptum ad 


AMagiſtrarm ne ſibi parerenty ſiquid Legibia 
adverſum juſſiſſet« 2001 


Whether from thoſe Lanes, wherein the 
Aſent of * King, Lords, and Commons, 
wot at length-expreſſed, it may be gathered, 
that Statntes have been made, and binding, 
witbout the Trip'e Confent ? . | © 
The Order: of Parliament: hath been 
ſo well known +to all Engliſh-men, and id 
undoubted, that the ſame / happily hath 
given occaſion to the Writers, who have 
recorded the Acts, and Statutes, not t9 
be Curious in a- matter perfpicuous; and 
certain, neither at all times to exprels the 
ordinary, and whole fight of the Parlia- 
ment, and Eſtates aſſembled, and conſent» 
ing hereunto, bu to expreſs the ſame 1n 
ſundry, and ( as it may ſeemat- firſt) di- 
vers manner of words, yet ſignifying -- 
2 


the Lews of England. 


all rites one meaning, one and the fame 


ching.: 0 

Sometimes it is ſaid, Our Scveraign 
Lord the King, by Aſſent of the Prelates, 
Earls, Barons, and other Great men, and 
all the Commonalty ſummoned to the Par- 
liament, hath ordained and eſtabliſhed, &C+ 
In which words the Style is fully , and 
wholly expreſſed. 

Sometimes it is ſaid thus, /t was pro- 
wided, and granted as well of the aforeſaid 
Archbiſhops, Biſhops, Earles and Barons, 
as of the King himſelf, and «thers ; where 
no expreſs mention is made of the Com- 
mons, 

In another place, 7n the preſence of cer- 
tain Reverend Fatbers, Biſhops of England, 
and others of the Kings Councill, the Con- 
ſtitutions under-nritten mere recited, and 


after had and publiſhed, &c, In which 


words no expreſs mention ſeemeth to 


be made of the Lords Temporal, or Com- 
mone, 

Sometime , Our Soveraign Lord the 
King, for the Relief of his people, bath 
- provided and eſtabliſhed theſe Ads under- 

written, In Which —_= no expreſs mer- 
tion is made expreſlely of any of the 
Three Eſtates. 
3g 


20 H, 3. | 
Merton, 


4E.1S tae, 
de Bigants, 


4 


13 Ed. 1. 


Sidt, 8. 
Actos 
Barack. 


Ano 39 
E, 3» 


Ge 17» 


Sa again, The King biveſe/fs and bl | 
Comncill» bath ordained , eft«b'iſhed, Ec. 
Where no mention is made expreſiely of 
any of the Three Eftates. | 

Our Suveraign Lord the King, by the 
Aſent and expreſs wills of the Dukes, Earls, 
Baroni, and Commons of the Realmy end 
of all other wh:m theſe touch, &c. thee 
1s no expreſs mention alſo of the Lords 
Spiritual \ | 

lt is ordained, and tnatted by the Au- 
thorjry of this preſent Parliament, &c. The 
Authority of. our Soveraign, and Afent 
of the three Eltates is nor expreſſed in 
words, and yet no man doubteth theres 


. Of which places, and other like, it is 
not to bg inferred , becauſe the Aﬀſent 
of the Three Elſlates 1s nor at all times 
mn phin words, and at length exprefied, 
That before the Soveraign 1d enact, and 
eſtabliſh Laws of Parliament, either by 
himſelf, and his Council without. che 
Aﬀenc of the Three Eſtates, as fome 
words ſeem to import, either by Aflent 
"ot one Eflate withour the other two, or 
by the Aﬀenc of two Eftates without the 
chird, as a Light Reader may by form of 
words ſeem to perſyyade himfelf : _ 
when 


| 
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when it is faid, that the Soveraign called 
bis Parliament, and cauſed S:atutes to be 
made, and. enafted, It is to be under= 
food, that the King did the ſame orderly, 
by the form of his Parliament, that is t6 
fay, by his Authority, with the Aſent of 
all the Three. Eſtates ſummoned, to wit, 
che Lords Spiritual, and Temporal, and 
the Commons. 


Whether an Att of Parliament may paſs Quezre 3. 
* by the Temporal Lords only, the Spiritual 
Lords being all preſent, but diſagreting, and 


diſafſenting to the Aft ? 


That choſe Acts of Parliament are good, 
which paſs by the Temporal Lords only, 
though all the Biſhops diſagree, it 1s 
manifeſt by the Courſe of all Parliaments z 
for the Biſhops fit in Parliament, not as 
they are Spiritual men, but by reaſon of 
their Temporal Baronies annexed to their 
Dignities; Non ratione Nobilitatis, as 
Stamford ſpeaks , P!. Coron. f. 153» ſed 
Ratione Officii, And therefore if the 
voyces of the greater number of Tempo=- 
ral Lords exceed theirs, the AR ſhall 
paſs as the Act of the whole Lords Houſe, 


and their voyces ſhall be involved in the. 


oreates 


% 
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oreater number of the Temporal Lords 3 


and ſo ſhall be the A& of all the Lords, | 
as well Temporal as Spiritual. And ſo | 


18 the Book of 11 H. 7. f. 27, Br. Parl. 
Ic7. And ſo is the Act-Roll of 1 Eliz. 
Ex Aſsenſu omnium Dominorum tam Spi- 
ritualinm, quam Temporaliums« Which A& 
paſſed by the Afent of that Queen, her 
Temporal Lords, and Commons (all the 
Spiritual Lords diſagreeing) which, ifno 


' good Act, then is not our Religion con- 


firmed by Parhament. 


Whether an Att of Parliament may paſs, 
all the Spiritual Lords abſenting them(elves 
from the Houſe of Peers * 


It is thought it may : Thar this Op1- 
nion may not ſ2em ſtrange, it ſhall be 
backed by Authority, by Example, and 
Reaſons, 

I. For Amhority in Law. It 1s the 
Reſolution of all the Judges j3n Eng/and:: 
7 H.8. 1%.. Kelwazes Reports, 1n theſe 
words; ſRoſtre Sfir ſe Kop pat aſſets 
bien tener. ſon Parliament pur Lups 
Cs Sfirs Tempozal, et Commons fout 
ſana le Spiritual Sfirs, of» Owr Lord 


ihe King may me!l enough bold bis Parliar 
went 
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ment by himſelf, bis Lords Temporal and 
C.mm.ns, without the Spiritual Leirds at 


all. 
2, By Examp'e : The Parliament ſum- 

moi:ed at Emunds-Bury, Was 4 good Par- 24 E.r, 
liament, and yer all the Prelates were ex- 

cluded ,*and upon very great reaſons : 

King E. I. bog a in Martial yew gs 
Afﬀars, levyed a great Samme of money Kt f 256, 
of Layety and Cleigy for the Supply of Char. 

his wants ; the whole Clergy refuſed up 

on a Conſtitution of Pope Boniface the 

8 That if any Clerk gave to a Lay-man 

any part of bis Spiritual! Goods, he ſhould 
forthwith ſtand excommumnicate : Whete- 

upon, at this Parliament, by the King, the 
Temporall Lords, and Commons, (all the 

Biſhops, and Clergy excluded) it was 
"enacted, That thiir Perſons ſhould be out 

of the Kings ProteQian, and their Good, 

ubjeft to Confiſcation, till they ſubmitted 

themſe ves io the Kings Favour, and yielded 

their Obedience. | 

So in the Parliament of IT R. 2. The 

Appeals, Judgments and Executions of 

that. Parliament were approved , not=- 
withſtanding all the Spiricual Lords were 

abſent, And Rot. Parl. 11 R. 2. ms. G. 


Artic. 9. the Cauſe of their abſence is 
C there 
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there at large ſer. down by a notable Pro- 
teſtatioh of williaw Archbiſhop of Cans 
trbary,1n behalf of him, and his Clergy. 

3. By Reaſon : It would be miſchie- 
vous, if in ſome Caſes Adts ſhould not 
be made Without the Biſhops; for no 
Biſhop is by his Order to come to the 
Parliament, when Judgment of Death is 
_- upon any man, as notably appears 

y the Stat. of 11 R. 2. c.13- And ax 
this time the Baronage 1s wholly in the 
Temporal Lords to paſs ſuch an AR. 
For no Biſhop is a Baron in reſpe& of 
his _ but of his Temporalties , 
which is the Reaſon that he is not tryed 
by his Peers, as the Temporal Lords are, 
but by Ordinary Juries, as fell oar in 
the Caſe of Fi{ber Biſhop of Rocheſter 
$ensp- H. 8. And Cranmer Archbiſhop of 
Canterbury, T Afar. who were both tryed 
by Common Juries. 


What if the King, and Spiritual Lords, 
with the Commons do paſs an Att, all tht 
T emporal Lords diſaſſenting , or not being 
there, whether this be a good AQ of Par- 
liament £ 


We may very well hold, that it is: 
and 
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and che Votes of the Temporal Lords are 
included in the Votes of the Spiritual. 


Whether the Conſent of the Biſhops to an Quere 6. 
AF of Parliament can be Conditional ? 


A Bill was preferred at the Parlia= ef. 
ment holden in Anno 6 H. 6. thar no man 
ſhould contract, or marry himſelf to any 
Queen Dowager of England Without ſpe- ,, .”, * 
cial Licenſe and Afſent of the King, on Co, 4. 1»ft. 
pain to loſe all his Goods, and Lands , 34, & 35- 
the Biſhops and Clergy aſsented to this 
Bill by the word of C Content ) as farre 


Rot, Par, © 


forch as the ſame (werved not from the 


Law of God, and of the Church, and (6 
as the ſame imported no deadly fin. The 
Entry of the (aid A& of 6 H-6. in the 
Roll is: Ur 5 enatt:d by the King, Lords 
Tewsporall , and Commons , that no man 
ſhoald contrall, or marry himſelf to any 
Queen of England, without, cs, This is 
holden to be an A& of Parliament, for 
that the Aſsent of the Clergy could not be 
Conditional. 


If a Lord of Parliament makes 4 Progy Quzre 9. 
t9 three Lords, and on? of the Procarators 
gives conſent, the other two ſay, Not con* 


tet, whether this be a wayre ? 
CY A 
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A Lord of Pailiament, by Licenſe ob- 
tained of the Queen, made a Proxy to 
thre2 Lords of Parhament, Conjunitim, & 
diviſm, &&c. And one of the Procura- 
tors gave conſent to a Bull, and the two 
others ſaid , Not Content, Aid fiſt it 
was by Order of the Lords debated 
amonglt the Judges, and Civiſzans Atter» 
dants, and conceived by them, that this 
was no voice, and the Opinion was 2fhrme 
ed by the Loids of Parhiament ſeriatims. 


If a Lord of Parliament make a Proxy, 
and after c:me into the Lords Hoiſe of 
Parliament, and fit there nithewt arguing, 
conſenting, or ſpeaking any thing, whether 
thi> le a Countermand , er Revication in 
Law of his Proxy. 


It was conceived by the Judges, and 
Civilians, that his fitting thereg withoat 
ſaying any thing, was a Revocation in 

aw of his Proxy 3 a fortiori if he moved, 
or ſpake to any matter there propounded : 
and their Opinion Was reſolved by the 
Loids ſeriatim. 


Whether Proxies can le made to any, that 
are not members of the Houſe of Lords * 
In 
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In the Bundle of Proxies 4nno 5 He. 5. Fe. 
it appeareth that 1n thoſe dayes a Spiri- ,, |, F 
tual Lord of Parliament might have made ; ,. : 
his Proxy to the Procuracors of the Cler- 
gy, or to any other Clerk, but ar this day 
he cannot make it but to a Lord of Par- 
liament, 
Ii the High Court of Parhament, the 
Barons may give their Votes by Proxy ; Davys Re- 
Buc the Procurators ought to be Barons, P"#5, f- 47. 
and members of the ſame Houſe, for a ES 
Stranger is not capable of ſuch a Proxy, comprith 
Our Law is agreeable with the Canon ris. * 
Law in this point ; + 
Albſens non poteſt demandare votum niſi _ pee 
unt de Capitulce Cop. Ele. 
Oporte: quod Procurator ſemper inſtitu> Rionibus, 
tus fit de Colirgio. 


Whether a Proxy can le t0 a Lord, that Quzre Io. 
is abſemt him/e!} ? 

A Proxy cannot be made unto a Lord #** 
that 1s abſence himſelf-: as 34 H. 8. in 
fine Lib. foarnal, this Entrance 1s ; wize 

The Lord Latimer ſent þis Proxy, nbich 
the Clerk received, but mas repealed by the 
Lord Chancel.or, for the Lord Lutimers De- 


pmties were nit preſents 
CY & 
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So it 18 if the Lord, ro whom the 
Proxy is made, vea although the Procu- 
rator be abſent ( Ex Licentia Regis) and 
hath made a Procuracor for himſelf; For 
Proxy is but an Authority, to give ano» 
ther mans Aſsent, which cannot be trans» 
ferred to a Third Perſon. 


Whether all matters in Parliament ought 
to be determined by the Courſe of Parkia- 


went £ 


As every Court, ſayes Coke , hath 
Laws, and Cuſtoms for its direRton, 
ſome by the Common Law, ſome by the 
Civil, and Canon Law, ſome by peculiar 
Laws, and Cuſtoms, &c. So the High 
Court of Parliament, Sis proprize Legibus 
& conſuetudimibus ſubſiſtit« It 1s Lex & 
Conſuctudo Parliamenti , that all weighty 
matters in any Parliament moved con- 
cerning the Pee1s of the Realm, or Com- 
mons im Parliament aſsembled, ought to 
be determined, adjudged, and diſcuſsed 
by the Courſe of Parliament, and not by 
the Civil Law, nor yet by the Common 
Laws of this Realm uſed m more Infe- 
riour Courts ; Which was fo declared to 
be ſecundum Legew © Conſurrudinem 

Par» : 
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Parliamenti,. concerning the Peers of the 
Realm, by the King, and all the Lords 
Sp:ritual, and Temporal 3 and the hke, 
Pari Ratione, is for the Commons for any 
' thing moved, or done in the Houſe of 
Commons : and the rather, for that by ano- 
ther Law, and Cuſtom of Parliament, the 
King cannot take notice of any thing ſaid, 
or done in the Houſe of Commons, but 
by the report of the Houſe of Commons : 
And every Member of the Parliament hath 
a Judicial place and can be no witneſs. 
And this is the Reaſon that Judges ought 
not to give any opinion of a matter of 
Parliament , becauſe it is not to be de- 
cided by the Common Laws, but ſecun- 
dum Legem © Conſuetudinem Parliamenti : 
and ſo the Judges in divers Parliaments 
have Confeſsed. 


Whether Aits againſt the Pomer of 4 Quzre :2. 
Parliament ſubſequent can bind * "_— 


An Article of the Statute made in Re. 
11 R.2. c, $% that no perfon ſhould 
attempt to revoke any Ordinance then co, ,. 1a. 
made, 15 repealed, for that ſuch Reſtraint 42. 
is againſt the Juriſdition, and power of 
che Parliament, the Liberty of the SubjeR, 


and unreaſonable. 
C 4 Ne) 
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So the laſt Will, and Teſtament of 
R. 2, under the Great Seal, Privy Seal, 
and Privy Signet , whereby he deviſed 
certain Movey, Treaſure, &ec. to-his Sac- 
ceſsors upon Condition, to obſerve all 
the As, and Orders at the Parhament 
holden in Anno 21, of his Reign, was 
holden unjuſt, aid unlawtull, tor that it 
reſtrained the Soverazgn Liberty of the 
Kings his Succeflors, 

So if an Act of Parliament be made 
wherem there 1s a Clauie contained, that 
3t ſhall not be Lawfull for the King by 
Authority of Parhament, during the [pace 
of ſevei. years to repeal, and determine 
the {ame Act, this 15 a voyd Clauſe, and 
ſuch Act may be repeal-d wihin the ſeven 
years, and yet if the Parliament ſhould 
enact in the nature of an ancient Lex 
Regia, that there ſhould be no more Par- 
liaments held, but that the King ſhould 


have the Authority cf the Parliament, | 
this Act, ſayes my Lord Bacsn, were good | 


in Laiv, quia p teſtas ſuprema ſeipſum diſ- 
ſolvere poteſt, Ligar* non poteſt« 

Th. ugh dives Partiaments, ſayes Coke, 
have attempted to barre, reſtrain, ſuſpend, 
qual:fie, or make void ſubiequent Parlia- 
ments, yet could they never effect it, for 

the 


EOTED 


> 
: 


Mn 
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the latter Parliament hath ever power to /*4. Co. 
abrogate , ſuſpend, qualifie , explain , or #9-2-f-45. 
make void the former in the whole, or in #7 Ct 
any part thereof, notwithſtanding any words cv, Fac. 
of Reliraint, prohibition or penalty 1N Langhron 
the former ; For it is a Maxim in the % vardie 
Lay of Pailiament, Quod Leges prſteriores "* 
priores contrarias abrogant, With our Law- 
yers do agree the Civilians. 

Conſtitutiones tempore poſteriores, pitiores D. I: 4-4- 
ſunt bis, que ipſas preceſſerint- O08. tib. x. 

Legis humane natira eſt ut a vluntate c. 10, (or, 
bhumana pendeat, non 1n Origine tantum, ſed 24. de jure 
in duratiune. belli as 

Pac, 

IWiecher As of Parliament ſhall t«ke Quarex;. 
Effect, and work from the Beginning of the 
Parliamen, or Seſſion * 


All ARts of Parliament relate to the firſt £9 
day of Parliament; if it be not other wile ©9-4-1%-1 50 
provided by the Act. es = 

All Acts of Parliament have their p4a;jiament. 
Eftects from the beginning of the Papla- 86. 
ment, or ſeveral Seſſion of Parliament, ”lowd. /. 
except the Act it ſelf appoint another 79,” 


"Nx ET” . Hoo. K* - 
Term, from which it 1s to take his Effect. f. oy 2 


Whether the conſent of ev'ry Subjed be 222, 


' Included in an At of Par/tament © Qizr'e 14. 


It 


26 A View of 
Ref. If Tenant in Tayle maketh a Leaſe for 


« Lil 
no og 32H.8, c, 28. that is no difcontinuance 
of the Eftate Tayle, or of the Reverſion, 
Hob. Rep, becauſe it is authoriſed by AR of Parlia- 
Darcomp. ment, whereunto every man in Judgment 
v. Wingpelde of Lav is party, 
f. 256, . 
An A& of Parliament hath every mans 
conſent, as well to come) as preſent, 
Fid.plus Co. Litt« f. 95. b. Lib. 6. Viſ- 
count ountagues Caſe fe 27. D. Morrices 


Quzre I5- Caſe fe I2, b. 


_ twheather Statutes now made can bave a 
of Retroſpeflion to matters that be paſt * 


The Statute of Gloceſter, Cap. 3» 'Ex> 
C0. 2+ Iffts. tendeth to all Alienations made after the 


_ Statute, and not before , for it 1s a Rule, 
and Laiy of Parliament, that Regularly, 
Nova Conſtitmio futuris formam imponere 
debet, non prateritise 

Co 2. 14, So the Stat. of Gloe, C 6. extends tg the 

f, zo. future and not to the time paſt, and yet 


being made in Aſfirmance of the Common 
Lai, the ſame Law that guideth ip fut»ro, 
ruleth alſo in preterico. With our Law does 

the Civil Law concurre in this point : 
Omnia Conſtirya non preterits «Calum- 
niam faciunt , ſed futnris Regu/am impo- 
nant 


three Lives according to the Statute of 


. &f 3 TR 
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wunts Leges futuris regu/am imponunt, non 
Pr eteriits. | 


Whether the General Wards of an AG 
of Parliament can be abridged by Equity * 


Equity is in two ſorts, differing much 
the one from the others and are of co1- 
trary effects, for the one doth abridge, 
diminiſhy and take from the Letter of the 
Laiv, the other doth inlarge, amplifie, and 
adde thereunto. The former is thus de- 
fined by A4riftorle, vizes eAquitas oft Cir- 
rectio Legis generatim late, qua parte de* 


?7 


Q-zre 16, 


Ref, 


ficit > Equity 1s the Correion of a Law * 


generally made mim thac part wherein it 
faileth , which corre&ion of the general 
words 18 much uſed in our Law. As for 
Example, When an Ad of Parliament 1s 
made, that whoſoever doth ſuch a thing 
ſhall be a Felon, and ſhall ſuffer death; 
yet 2i a Mad-man, or an Infant of young 
years that hath no diſcretion,do the ſame, 
| they ſhall be no Felons, nor ſuffer death 
therefore. 

So if a Statute were made, That all 
perſons, that ſhall receive, or give 
meat, and drink, or other iuccour to 
any thar ſhall do ſuch a thing, ſhall be 
acccſſiry 


Plowad, 
Com. 
Ey/ton v. 
Studd. 


28 


Ploawd, 
Com. f. 
465. 4. 


Eyftor v, 


Stuade. 


I3;4, 


Qnzre 19, 


A View of 


acceſſary to his Offence, and ſhall ſuffer 
death if they did know of the Fact,yet not- 
withſtanding one doth ſuch an Act, and 
cometh to his wife, who knowirg thereof, 
doth receive him, and gives him meat, 
and drink, ſhe ſhall not be accefi-ry, nor 
Felan; for in the generality of the ſaid 
words of the Law, he that is mad, nor 
the Infant, nor his wife were included in 
meaning, 

So the Stat. of Champerty prohibiteth 
men generally, to receive Lands, or Te- 
nements untill the thing be in plea, and 
yet in A. 19. R. 2. it was ſaid by all 


' the Court in a Writ of Champerty, that 


if I bargain any Land, before any Writ 
brought againſt me, and after the Writ 
purchaſcd, I deliver Seizin, that the Writ 
of Champerty ſhall not lye ,. becauſe it 
{h-11 not be intended, that the Bargain 
was made for ſuch Caſe, and ſo that which 
1s within the words of the Ach, is out of 
the purview of the AR. 

By theſe Caſes it is manifeſt, that the 
general words of a Lav may by Equity 
be abridged. 


Whether the Judges Le bound to take no- 


tice of Statutes mithout pleading of thews * 
Statutes 


a too ooo oo cc.  __ 
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cular; General Laws need not to be 


.29 


Statutes are either General or Parti= Rv. 


Vit. C9. 


pleaded, nor any part of them : But the jj; *, 51, 


Court neither needs, nor can take knoW- 


mers Caſe, 


ledge of any particular Statute, eXcept it f. 2. 4. 


be pleaded, Vid. Coe Lib.4. Hollands Caſe : 
Cr:. 2. part. Armiger v. Holland f. 601- 
Cr. 2. part. Talentine ve Denton. Hobs 
Rep. Needler v. BY of Wincheſter , 227+ 


Ye.vertons Reports Jennings ve. Hayth- 


Walls 
Thus mnch for the Q1zries, relating 
to Acts, and Afﬀairs of Pailiamenty I prc- 
ceed to the third matter propoſed, viz. 
The Rules for the expunnding , and inter- 
preting Statutes or Atts of Parliament. 
Acts of Pacliament, ſayes one, are poh- 
tive Laws, which confilt of two parts, that 
is to ſay, of the words of the AQ, and cf 
the ſenſe, or meaning thereof, and they 
doth joyned together make the Law: In 
reſpect of the Words, Expoſition is made 
uſe of by Lawyers; And as for the Senſe 
and meaning of a Law, Interpretation : 
Now that betwixt an Expoſition, and an 
Interpretation there is a, Diverſicy in our 
Law, you may for proof accept the words 
of Src. Jermin, viz. Truth it is, that ſome- 
time the intent of the Statute ſhall be taken 
Farther 


Door & 
S844, lib.x, 
C, 28. 
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further than the expreſs Letter fretcheth, 
but yet there may no imtent be raken agrinſt 
the expreſs words of the Statute , for that 
ſhould ratber be an Inttrpretation of the 
Siatmr, than av Expoſition. 


3. The Rules for expounding and in- 
terpreting Ads of Parliament. 


Rule 3. TT is a Rule in our Law, That it is the 
K. moſt natural; and genuine Expoſition of 
Co. Litc. 4 Statute to conſtrue one part of the Sratmte 
381. 4. by another part of rhe Statutes for that leſt 
4 yp 335+ expreſſeth the weaning of rhe Makers : Or, 
ypnn.ca Every Af of Parliament, upon Confides 
Coll.Caſe, 74tion had if all the parts thereof rogether, 
lik,g, t the leſt Expoſitor f it ſelf. 
Botbams As in Litt/eton, Se&. 938. the Qie- 
Cale. tion upon the general words of the Star. 
of Glocefter, is, Whether a Fine levyed by 
« Husband ſeiſed in the Right of his Wife 
with Warranty, ſhall barre the Fir with- 
ot Aſſetts ? Andit is well expotinded b 
the former part of the A, whereby 1t 
is enacted, That alienation made by Tes 
- nant by the Conrtefie with Warranty, ſhall 


not barre the Heir, nnleſs Aerts deſcend, 


And therefore &t ſhould be inconvenient 


0 


» Ee rr —_ A 


F to mtend the Statute in ſuch manner, as 
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that he that hath nothing but in the Right 
of his Wife, ſhould by his Fine levyed 
with Warranty barre the Heir without | 
Aﬀetts. And this Expoſition 1s, ex viſce= þ 
ribus Atlus. 

This manner of eXpounding Laws is 
uſual amongſt the Civilians. 

Incivile eff (faith the Civil Law Text) D.t. 3-24- 
ni5 rota Lege perſyefta, una aliqua parti- _— 
cula 851 propofita, jadicare vel reſpondere. Bag _ 

The Words of an AG of Parliament mu 
be taken in a Lawfall, A Rickefet ſenſe. # Rule 2. 

As the Statutes which confirm the Dav. Re- 
Cuſtoms of London ſhall not be conſtrued ports, Le 
for the confirmation of any unreaſonable Caic de 
Cuſtom, which has been uſed in Lon- Cys 
dox. | 

So the Stat, of Glocefter provides, That 
if the Husband being ſeized of Land in 7, r;: 
the Right of his Wife, alien the Land 381. b. 
with Warranty in the Life of the Wife, ?/ow4. 
it ſhall not be a Barre to the Heir of the £9 246 
Wife, if no Fine be levyed in the Court ,;,,r,, ,, 
of the King : -This ſhall be intended, and 514». 
expounded, if no fine 1s lawfully levyed B:rk:4, 
m the Kings Court : And therefore a 
Fine levyed by the Husband alone, ok 
WIKI 


A in ao a- pint En ee na 9 er 4 rp 
= core ra Ze 4 > rs RT '- OE SVN at IT On —_— 


Co. Litt, 
331. b, 


D. I. 3 19, 
de Legibus 
ambiguis, 


Rule 3. 


yo. 3Þ mts 


Fame) v. 


Tutney.533- 


A View of 


within the meaning of the Statute of Gl- 
ceſter, for that Fine ſhould work a wrong 
to the Wife, but a Fine levyed by the 
Husband and Wife is intended by the 
Statute, for that Fine is laiwſull, ard work- 


eth no Wrong. 


So the Star, of Weſtms. 2. c. 5. ſaith (7ta 
god Epiſcopus Eccleſiam conferaty 1s con- 
{trued, Ita 740d Epiſcopr Eccieliam gi ; 

er 


time conferat , and the like in a numbe 
ot other Caſes in our Books. 

With our Law do's concurre in this 
point Roman Law. 

In ambigna voce Legis ea prtins aceipi> 
enda eft ſignificatic, qe vitio caret, pre- 


ſertim cum eticm voluntas Legis ex hee | 


colligi poreſt. y 


It is a Rule, That in Statues, although | 
particul.rs be enumerated, yet it excludes | 
noty but that whatſcever is within the ſame | 


Reaſon, and Equity, ſball le taken to le 


within the Statme ; And the Reaſon here- j 
of is, For that the Laiw-maker could not | 


poſſibly C:r down all Cafgs in expreſs 
Terms : As for Example : | 


The Scar, of Weſtm. 2. de donis, expreſ= 


ſeth divers kinds, yet other gifts not men» 
tioned, are within the ſaid Statute, 
| S0 


DIRE 


OR 


the Laws of England. 


So the Stat. of ' 27 H. 8. of Joyn- 
tures, enumerates divers particular Eſtates 
which are Joyntures, yet other Eſtates, 
not mentioned, are within the ſame Rea- 
ſon, and th2refore within the Statute, 

So the Statute, which ordains, That in 
an Aion of Debt agaiiſt Executors, he 
that doth appear by Dittreſs ſhall anſwer, 
doth extend by Equity to Adminiſtrators 3 
for ſuch of them as doth appear firſt by 
diſtreſs, ſhall anſiver by Equity of the 
_ AR, becauſe they are of the like 
ind, 

So the Statute of Bigamy, ahd the Stat. 
; of 23 H.8. of Coſts, be expounded larger 
; than the words; for in the expoſition of 
: Statutes, when the words make provi- 
' fion for certain perſons, yet they ſhall be 
: extended by Equity unto others. 

As in our Law, when the words of a 
Stat, enact one thing, they enaQt all other 
things that are of hke degree 3 So 'cis in 
| the Civil Law : 
| Non poſſunt omnes Articuli ſigillatins , 
' aut Legibus, aut Senatusconſultis compre- 


: hendi : ſed cam in aliqua Caxſa ſententia D.1 3 2: 
ecrum manifeſta eſt, uz qui Fariſdittioni 
preeft, ad ſimilia procedere , atque ita Jus 
dicere debet. 


D The 


34 


Rale 4, 


Co, Litk, 
19. 3. 


Rule 5. 


A View of 


The Rehearſal, or Preamble of a Sta= 
tute is a good mean 10 finde out the mean- 
ing of a Statute, and as it were a Key #0 


. open the underſtanding thereof. 


The firſt parc or beginning of an Act, | 
ſayes one, 1s called the Preamble of the 
AQ, which Preamble is a Key to open 
the mindes 'of the Makers of the Act, 
and the miſchiefs which they intend to 
rem:dy by the ſame : As for Example, 
The Stat. mad? at Weſtm. the firſt c. 37, 
which giveth an Arraint, the Preamble 
of which i9 thus : Poraſmuch as certain 
pevÞ'e of whe Realm doxbe wery little, ro give 
falſe Verdifts, 6r Oaths, which they ought 
nor t6 doe, whereby many pep/e are dijhe- | 
rited , and loſe their Right, it 1s provi- 
ded, &c., 


t}bere a Sratate begins with particular 
words of an Inferiour nature, and concludes 
with general words, the general words ſhall + 
never be extended to any thing of a Higher | 
nathre. And therefore Bihops are not 
inctaded within the Statute of I3 Eliz. 
c4p. 10, for the: Stat. doth begin with 
C ol/edpes , Deans, and Chapters, Parſons, 
Ficarsz and concludes with theſe words, 
" and 


the Lans of England. 35 

and auher. baving | Spiritaal: Promotions 

which latt words do. nor. aticlud2 Biſhops, 77. co. 

for Biſhops are of a Higher nature. -/;: ,ii51h, 457. 
So in the. Stat, of: Weſtwr.: 29/7. :41..208: 

words. are,. Sratwit Rexq quod {i Abbaresy 

Priores, Cuſtudes Hoſpitaliumd, & aliaruns: 

domoruns” Religioſarums' &c- Theſe  latt, 

rvords: do not extend. to the: Biſhops ad: 

is held: Dyer « & 2 Ph & Mar. ts: 

og. Vi. plas Co.i2« Inflsfe 186. & 137» 

on Marltbe cap, 19. co 23. & Weſt, Teo 

Ce 3, & IS. Fob) 


It _is a Rule, That Statmes of "ExplaFRule 6. 
nation maſt br Conſtrued” only according to' 
the words, and not with any Equity, or In- 
tendment. | Aa Ciſe oat of: the Court of 
Wards tor Example :  . 

All the Juſtices and Barons being aſ- 
ſembled, this Caſe was propounded, wiz.. C9. 3 part, 
Two Joynt-Tenants to .them , and their {+ 33+ 
Heirsz the one of them makes a Con-« 
veyance, 'to the uſe of himſelf, and his 
Wife fora Joynture, and the advance- 
ment of his Son 5 whether this be an Af- 
ſurance within. the Statutes of 32, & 34 
H.8.: ſo as the King ſhall have a Third 
part. Sir. Randolph Crew 4 the Chief- 
Juſtice, and the Chief-Baron, were di- 

; D 2 vided | 


36 4: View of 
vided 1n :their Opinions from the other 
; Juſtices, and Barons, in this point, who 
-.1all, upon that ſuddain Motion, conceived 
it to. be .out- of the Statutes : For the 
words are, If :any” Sole ſeiſed y, or ſeiſed 
joynily wich others, &c+ there in ſuch Ca» 
ſes. the Stature-provideth, That the King 
ſhall- have the-chird part upon ſuch Con- 
veyance; 'but:\whete wo ate joyntly 
ſeiſed ro ihem,. and their Heirs, and the 
one makes 4 Conveyance, this is out of 
the words of the Statute of 32 H. 8. and 
therefore it ought not to be within the 
' *'Tncent 'of 34 H. 8. for that is'a Statnte 
of Explanation, and ſhall be confirued 
only according to the words and not with 
any Equity, or Intendment : For there 
cannot be an Explanation upon an Ex- 
plavation, | 


Rule 7. - It is a Rule, That Statutes in Afﬀirma- 
tive . ſhall not alter 'a precedent m_ or In- 
Vid. Co. 1, tereſt, ſecus in the Negative. Or, 


5-f-5,6-f - A Statute in the Affirmative :without 


the Kings 4 . n - 
Bec e- alli. ay Negative expreſſed, or implyed, doth 


Cai Law. 


not take away the Common Law, or a 
Cuſtom particular. As for Example : 

_- Error of Judgement in Ejettione firme 
1n-the County of- Denbigh , before the 
Juſtices 


the Laws of, England. 


- 


Juſtices there, and the'Ercor was appay 
rent 3 - for the Writ did bear date 1G-Apr. 
28 Eliz. and. the Eje&ment: was ſuppoſed 
27 Apr. 28 Eliz,, and ſo cannor be defend- 
ed.; but Winter (aid , that by the. Stat. of 
38 H.8. Judgments given in Perſonal Acti- 
- ons in Wale; ſhall be reverſed there,and this 
is a perſonall Action. Egerton Sollicitor 
contre 3. for 'this Action doth ſound- in 


37 
Cr0. 1 part, 
Griffith v. 
Apprice, 

f. 194. 


the Realty, .and the Stat. did not intend - 


thac Titles ſhould come: in Q1eſtion.be- 


fore . the Councill of the Marches, and © © 


the Stat; is in the Affirmative, and there- 
fore , doth not take away the Power at 
the Common Law z and although he may 
ſue there. by the Statute, yet he may ſue 
here, in the Q. Bench, if he will, as he 
might before 5 and afterwards it Was ad- 
Judged, that this Court had Juriſdiction, 
and the Judgement was reverſed. 
So in an, information upon the Stat. of 
8 E. 4+ for giving Licenſes ; upon Nor- 
vi/ty wt was found for the Queen. And 
it was moved, that the Action lies ,not in 
this Court.z forthe Statute appoints it 
to be ſued 1n certain parcicular Courts 
therein mentioned, and. there is no word 


C0. I Þavt. 
Apard t, 


of the Exchequer : Atkinſon contra, The Candith, 
Statute is in the Affirmative, and nor-in f- 326. 


D 3 the 


38 | IU ELIQUE Piew" of" © . 
pee Bo 440 the "Negative, That it ſhall not be ſued 
i” - eff@whiere : Arid to this the Barons agreed, 
\ For this is # Superiour Court, though net 
named , and 'fo Suite may be here, fo 
there 'are no. reſtricve Words in the $:a+ 
rite, | and this Court hath pawer- to hold 


Plex in any thing Concerning the Queen, | 


if not reſtrained. 


$0 Aaminifration and Probate of Wills, | 


Cre. 1P3!t» was by the Comftion Law, which any might 
"as rol doe; 'and the Stat,of 37 H:'8: «. "i7. is 
in the Afﬀrmative , that Do&o18"-of the 
Civil Law, may be Commit! ones} though 


they are married, bur it is nor Refirictive, 


that no other may be Commiſſionees, and | 
therefore taketh not away the Liderty ar the , 


Co. Litt, Common Law. 

115. , Sy an Afﬀermarive A doth not taks 
away-a- Cuſtom, as the Statutes of Wills 
of 32 & 34 H.8. do not take away a 
Cuſtom to devize LP; as it wk been 
often adjudged; | þ -* 0 

Rule 8, DD OTOST 9 


It 3s a Rule, That Aff Irmutived in St4 
thtesthat introduce new Laws, do'imply a Ne- 
Jo of all that is not th the Purvier. 


ns þ 


And therefore' in Amy Townſend; Caſe | 


 Plynd. f. 11x. it 1s adjudged, rhar where 


ene comes to a poſſeſſion, by an uſe out 


of 


the Laws of England. 


of a State diſcontinued, fo that the Entry 
was not lawfull to the Ceſiup que ule, ſuch 
2 Pofſ:flion works no Remitter, becauſe the 
Statute appoints the potleſſipn in the ſame 
manner and form { which imports a Nega- 
tive, and no other) as are in uſe. 

$0. the Stat. of Weſt. 2+ c. 3» appoints, 
that the Demandant in a Quod ei defor- 
ceat, may vouch ac þ efſer Tenens ; it 11 


the firſt Ation he could not youch, as if 18-6- 


it were a- Scire facias, then cannot be 
vouch in the Quod ei deforceat, being De- 
mandant. 


When an At of Parliament t' made, 
that diſableth any Perſon , «r maketh any 
thing woyd, or Tortious for the goed of the 
Church, or Common=-nealth , in this Lan 
all the Subjels have an Intereſt, and the 
King cannot diſpenſe therewith , no more 
than with the Common Lan but where 4 
Statute probibiteth any thing wpon .@ Pe- 
nalty, and giveth the Penalty 10 the King, 
or to the King, and Informer, there the King 
way diſpenſe with the Penalty. 

In a Qare Impedit, in the Kings Bench, 
by the King againit the Biſhop of Norwich, 
and one Sacre Incumbent 3 It was reſol- 
yed by the Court, that if an Incumbent 

D 4 were 


Hob, R'p 
Roy v. tP., 
of Nor. 


with, f.7 Fo 


Rule 10, 


Ho. Rep, 
Jones v. 


Jones. f. 


187, 


A View of 
were guilgy of Simony in obtaining a Be- 
nefice, that he was made incapable of that 
Benefice for ever, by the words of the 


Statute of Z1 E/iz- which are largely to | 


be expounded, And the Caſe of Sir Ar- 
thur Ingram was thereupon remembred, 
who having bought the Office of Cofferer, 


being Office handling the Kings Trea- 


ſure, was holden by Egerton Lord Chan- 
cellor, and Coke 'Chief-ſuſtice, not only 
removeable for the preſent, but alſo tor 
ever uncapable of char Office, by torce 
of the Stacute of 5 E. 6. though he had 
a Non Obſtante; for che pe:ſon being 


diſabled by the Statute, could not be 1n- 


abled by the King. 


Vid. plus Co. Litt. f. 120. a» & 234s a. - 


Coo Zo Inſt. f. I34. 


It is a Rule, That if a Statute bave 
nords probibitory as well 4s a Penalty ane 


nexed» a Prohibition will lye, ſecus if ic | 


have only a Penalty. And therefore a | 


Prohibition lyes upon the Stat, of 23 H.$. | 


c. 9. ( concerning Citations out of the Dio- 
ceſſe) becauſe it hath words prohibitory as 
well as a Penalty annexed, for breaking 
the Prohibition : Otherwiſe it had been, 
if the! Penning had been thus only : If 


| 


any 


the Laws of England. 


any man cite another out if bis Dioceſe, be 
[hall forfeit ten pounds, 


A Statute prohibiting a thing, and no 
Penalty limited, the Offender may be in- 
ditted for a Contempt againſt that Statmte, 
As for Example : 

One Croather was indicted, For that a 
Barglary was committed in the Night by 
perſons unknown, and F. S. gave thereof 


41 


Rule It, 


Nortice unto him, being then Conſtable, £9. » pat, 


and required him to make Hue and Cry, 
and retuled, &c. Exception was taken 
to the matter of the Indictment ; Becauſe 
he hath been adjudged, That an Hurdred 
ſhall not be charged with a Rebbe y, 
committed in the Night, becauſe they be 
not bound to give attendance 3 No more 
oughr a Conſtable to do it 1n the Night : 
Bur all the Court held the Endictment 
to be good notwithſtanding ; For it 1s 
not like the Caſe of an Hundred ; becauſe 
it 1s the Conſtables Daty, upon Notice 
given unto him, preſently to purine. Aud 
it was ſaid, That in every Caſe where 
a Statute profubits any chyng , and doth 
not limit a Penalty, the party offending 
therein may be indicted, as for a Contempt 
againſt that Statute, | 

It 


Crouthers 


CalCs 
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Rule 12. 
4 Penalty, and how it ſhall le recovered, | 


it ſhall not be by Indiiment. As for Ex- | 


C70.2 pit, 


C aſtles 
caſc, 


Rule 13. 


A View of 


It is a Rule, When 4 Statute appoints 


ample ; 


One [nnocent Caſtle was indicted, For | 


that he took upon him, tobe a Jultice of 
Peace within the County of Byckinghamy 
not having L:nds to the value of 40 /. 
per annum, ard ſent his Warrant to have 
one before him, to finde Sureties for the 
Peace, ec. Exceptio 1 was taken to this 
Indi&ment : That the Statute appoints a 


Penalty, &c. which is to be recovered | 


by Bill, Plainr, or Information, exc. there» 
fore not by Inditmenr; and it was no 
Offence before. And of this Opanion 
was the Court, That when a Statute ap» 
P.iats a Penalty for the doing of a thing, 
which was no offence before, and ap- 
points how it ſhall be recovered, it ſhall 
be puniſhed by that means, and not by 
Indi&tment, 


Ubi Lex eſt ſpecialis, & ratio ejus gener 
ra'is, gentraitter accipienda eſt. 

As mn the Statute of Aderron c. 3» the 
Juſtices in Eyre are named, byt for Ex- 


mcli 


ample, and becauſe 4/iſes Were taken | 


MOI Aa any 


A —————— 


the Taws of England. 
moſt commonly. before -them'3 for though 


the Ailize be taken-in the Kings, Bench, nu 
or Couft of Common. Pleas, or before * © 


Juſtices of Aſſize, yet it- i$ within. the 
Sratute, 'for though the words :be ſpecial, 
yet the Reaſon of the Law- 38: generall; 
Et quanda Lex jpecia/is, Ratin. arters peut- 
ralts, generaliter Lex eſt intelligendas 


With our” Liw do the. Civilias con- - 


curre in this point ; 


43 


Intj/ha 


Si prefatio Legis fit generals, licet' Lex Detores. 


ſit ſpecialts, generaliter inteligitur. 
-* Si Leo 
lis, gentraliter- Lex eft intelligenda. 


. Generaliter dictum, generatiter fapits As Rule 14. 


for Example : 

In the Statute of Merton c. 2. are theſe 
words, Irem-omnes Vidya, &c. Pni owne 
dicit, nibil excludit. - Generale dictum, oe- 
neraliter eſt inte/ligendum. And therefore 


ſpecialis,Ratia tamen eſt genera- Faridlus” 


where there are Five kinds of Dowers, co, 2 1. 


viz. Dower at Common Law, Doxer by the f. 81. 


Cuſtom, Dower ad Oftium Eccleſie, Dewer 
ex afſenſu Patres, and Dower de 14 Plies 
brale 3 This Chapter doth extend to them 
all.” oft -; 

So the Stat. of 1 FI. 7."c. 1. 1s gene» 
rall, and extends to all perſons of what 
; | Eſtate 
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44 _ A View of -\\ 


Eſtate, or degree ſoever, and as well to 
op 3 ue women, as to men : For: the words be | 
«76, (If any Perſon) And Generalia Verba ſunt | | 
} 
| 


generaliter intelligenda. © i 
Sach is the conſtruction of the Civi- | 
Accurſius. lians : Generaliter, & ſine diſtintione pro» | 
lata, generalitey & ſine. diſtinftione acci- 
IuntWre © 44 


Gorofre=  Generalia generaliter intelligenda ſunt. 


dus. 


Rule 15. _ A4tts of Parliament ate to be ſo con- 

ſtraed, as no man that ts innocent, or free 
Co. Litt.' from Injury, or Wrong, be by a Literal Con» | t 
_ & ſtruction puniſhed, or endanimaged5Or, '. | c 
RO Such Interpretation mt ever be made | |) 

of all Statmes, that the Innocent or ke in | 

whom there is no default, may. not be dans | 1 

nified. 
And therefore, albeit the Letter of the | 4 
Stat, of Gloceſt. Co Jo 1S generally co give ' tl 
Damages againſt him thar is found Tenant | 
of the Land, and the Caſe that 1s put by 
Littleton S2&. 685. wherein D. being Sur. | I 
viyory is conſequently found Tenant of che 
Land, yet becauſe he waved the Eltate, | Ic 
and never agre2d to the Feoffment, nor 
rook any profits, he ſhall not be charged | Þ: 
w:th the Damages, | T1 


It | 


Wy I 
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| the Laws of England. 


It is a Rule, That nhen an A of Re- 
peal is repealed, tbe firſt Att, repealed, is 
revived. Vid. Co. &. Juſt. f. 325. Co. lid- 


| 12, f. 7. Co. 2. Inſt, f, 685. 


IY 


Whenſoever Felony is made by any Sta- 
me, and the Benefit of Clergy is not ex* 


| preſcly taken away, the Offendor ſhall have 
| bis Clergy, 


When any Offence is Felony either by 
the Common Law, or by Statnte, all Ac> 
ceſſories both before and after, are incident- 


| ly included. - 


As the ARt of SH. 6. < 12. concern. 


| ing Stealing of Records doth extend ex- 


preſsly to Acceſſories before, and leaveth 
Acceſſories after to the Conſtruction of 


| the Law, yet may there be Acceſſories 
| after the Fact ; For whenſoever an Of- 
| fence is made Felony by A of Parlia- 
| ment, there ſhall be Acceſloriesto it both ©%- 3- If. 


before and after, as if it had been a Fe- 


lony by the Common Law, and therefore 7 
| though this AR expreſſeth Acceſſories 


before, yet it taketh not away Acceſſo- 


| ries aſter, but leaveth them ro the 


Law. 


Felonies, 


Rule 16. 


Rule 17, 


Rule 18, 


ob, 72, 8 


Rale 19, 


C0. 4. 1ſt. 
f. 66. Hob. 
Rs6 » fo 70s 
Chiurceens 
cile. 


Rule 420, 


CY0.1 part. 
Gadley v. 
White col, 
$44- 


Rule 21. 
C0. Ta Iſt, 
f. 23 


4 


Felonits, or «the? Capital Grimes. (hall 
nat be wade, or. created by deabifull words 
in'd Statutes -. ., | 


And therefore farfeiture of the Bgdy,. 


ſhall be underſtood the lufs of Liberty, and 
ule of a mans Body by Impriſanment, and 
(hall not extend to Life, 


Statutes Penal, and Suits upon them, . 


muſt be by Original » Or Informations and © 


not by Playnte 6 


Error of a Judgement jin Lud/ow ; Fot | 


that che Plainyf was ſued. there in Debt : 


upon the Stat. of 5 Eliz. for nſvg a 
Trade, not being an' Apprentice to that 


A a Es 


Occupation 5 and there recovered, The ! 


Error afſigned. was, Becauſe it is enaQted 
by the Star, of I8 Eliz. That Suits; up- 
01 Penal Statutes ſhall be by Original, or 
Informations aiid it is here by Plaine, And 
it was therefore reverſed, | 


Statutes art alnayts fo to !t exprundedy 
that there ſhould be nv failwre of Juſtice, but 
r.uber than that ſhoald f.ll but; that Caſt 


by Gonſtruftion ſhould be excepred out of the | 
Statute, whether the Statute be in the Ne 


gative, or Affirmative. "Y 
Genera! 


| 


2 
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the Laws of England. 


General Words, where the King ts not 
named, [hall never binde, or b@-re him AS 
for Example - 

One Aſcogh ſeized in Fee of the Man- 
nor of D. holden by Knight-Service in 
Capite, ceviſeth the ſaid Mannor, to be 
ſold by his Execitors, &c. The Q1eſtion 
was, Whether this were a 200d Devize 
to binde the King, and to barre him of 
his Primer Seiz.in, by the State of 43 Eliz. 
Of Charitable uſes ? Ard all the Juſtices 
held clearly, This ſhall not barre the King 
for his Intereſt of Wardſhip, Livery, or 
Primer Scizin, becauſe general words, 
where the King is not named, ſhall never 
binde, or barre him. 

So the Statute of Weſtm. 29. co 5. Which 
gives the Plea of Plenarty by Six months, 
doth not binde the King, becauſe the Act 
is general, and the King is not named, 

So, by the Statute of Magna, ce 11. It 
1s provided in the Negative, That Com- 
munia Placit4 now ſequuntur Curiam no- 
ſtram, ſed teneantur in Certo aliqno Loco, 
bur this doth not binde the King - For he 
may have, a ©ware Impedit in the Kings 
Bench, Becauſe the King is not bound, un- 
leſs he be particularly named, 

Statutesy 
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Rule 23. 


A View of 


Sratutty that are enafled, to eaſe the 
King of Trouble, and Labour, do not be» | 


reave bim of Pomere 
AS & Eliz. Dyer 211. The Commutlion 
of Tryall of Pyracy, upon the S.at. of 


28 1.8. c.13+1s good, though the Chan- | 


cellour do ,not nominate the Commitlio- 
ners as that Stat. appoints. 
So Mick. 5 & 6 Eliz.. Dyer, fe 225. b, 


The Queen made Sheriffs by the Juuges, . 


notwithſtanding the Statute of 9 F. 2. 
So Mich. 13 & 14 Eliz.s Dyer, f.303.d. 


Tae Office of Alnage granted by the Queen, | 


vithcur the Bill of che Treaſurer, it 18 good 


with a Non Obſtante againſt the Stature of | 
31 H.6. c.5. For theſe Scatures and the | 


Iike were made to put things in ordinary 
Foim, and to eaſe the Soveraign of La- 
bour, but not to deprive him of Power. 


Thus much of the Written Laws, com- 
monly called Statutes, or Acts of Parhia- | 


ment. I proceed according to my pro=: | 


poſed Method to the Laws {nnritten, which 
our Lawyers tearm Cuſtoms. 


Il. of 


I 
f 
Y 
; 


> 
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Il. of the Laws Unwritten, come- 
only called Cuſtoms, 


A. Cuſtom, that hath acquired the force 

A. of a Law, is always ſaid to be: Js 
non ſcriptum ; for it cannot | be made or 
created, either- by Charter, or by Parlia« 


ment, which are Acts reduced to writing, 


and ate always matter of Record 3 but be- 
1hg only. matter of Fa&, and conſiſting in 
Le and Practiſe, it-canbe recorded, and 


| Tegiftred no where, but in the Memory of 


the People. . | 

For; a Cuſtom taketh beginning , and 
groweth to. perfection in this manner s 
When a- Reaſonable A& once done, is 
found .to:-be g00d, and beneficial to the 


: People, and agreeable to their Nature 


and Diſpoſition ; then do they uſe it, and 


. praQiiſe it, again and again, and fo by 
. | often Iteration and Multiplication of the 


\ | AR; it becometh a Cnſtome, and being 
! continued without interruption time out. 
: of mind, it obtaineth the force of a Law. 


+ Andſo the Rule 44 E. 3. 19. holds true, 


That no Law obliges the People but that 
E which 


C0. Litt. 
7 5 IIb, b, 


A'View .of. © ._. 
which is made by the Conſent of the 
People 3; Quod omnes ſimiliter tangit, ab 
omnibus. comprobeture Cod. 5+ 59+ Ho 

- Now Cuſtom. is either Genera/ or Par- 
ticular :* General is that which is currant 
through England, and is called the Com- 
mon Law, Which 'is nothing elſe bur ;the 
common Cuſtom of the Realm. Arid as 


thoſe general Uſages oriCuſtoms, which | 
are generally obſerved, are called. the | 


Common Law ſo there are almoſt-infinite 
particular Uſages, Preſcriptions, and Cu- 
Roms in ſeveral parts of this Nation, which 


are obſerved as Laws by the Inhabitants | 


of thoſe” places, and to all Intents, and 
Purpoſes have the EffeRs of Laws. 
bent Anglici, ſayes Bra@ony plurima 'ex 
Conſuetudine, que non babent ex Lege, fr 


ent tn diverſis Comitatibus , Civitatibas, 


Burgts, & Villis, ubji ſemper quarendam erit, 
que fit illins Loci Conſnetudo, & qualiter 
utantur Conſuetudine, qui Conſueradine: al 
ltpants 


| Thus farre of the Definition, or nature 
of a Cuſtom , and-likewiſe its diviſion, 
viz. Into Genera and Particular, I 
now ſhall treat- of © each- ſeverally: and 
apart,” = F 


Has 


It | 


the Laws of England. 


"Te is fo be known, that the Comman 
-Law is taken Two wayes : 


-T + Largelys 


The Common Law /argely taken, is the 


allowance and approbation of the Grounds: 
and Cuſtoms of another Law. As for In- 


Rance ; It 1s ſaid in- our Books, 9 E. 4. 


19 H.6. 2. x E.4. and divers other Books, 


That ſuch and ſuch ſhall not have their 
Clergy, by the Common Law, as you may 
read at large, Stamford. P/, Corone Lib. 2. 
co 42, And yet cap. 41» that Clergy -was. 
an antient Priviledge of Holy Charch, atid 
has his beginning by the Canon Law, and 
nor by the Common Law , ſaith Sram* 
ord. 

The Common Law, ſtrif&ly taken, are 
thoſe antient Grounds, 'and ' Maxims of 
Law , which, agreeing with the Funda- 
mental Law of Reaſon, have no Control- 
ler but the High Court of Parliament ; 
ind if the Common (/ri&/y taken) be not 
abrogated, or altered by Parliament, it 
remains ſtill : It appeareth 1n the Statuce 


SI 
1. Of Ca. 
ſtoms gene= 
ral ſtyled 
the Come 
mon Law, 


of Magna Charta, and other ancient Sta- Co. Lit, 
tates (_ which for che moſt part, are Afﬀire 815+ 5 


mations of the Common-Layy) in the Ori- 
ws E 2 oinal 
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ginal Writs, in Jadicial Records, and in. 
our Books of Terms and Yeats. | 

That we may the better apprehend this 
our Common Law, I ſhall ſhew you its 
Antiquity, its ſeveral Appellations, Its Apti- 
:ude for the Government of this Nation, 
its Preheminence and Prelation as to the 
Laws of this Realm; and laſtly give you 


; 
| 
b 


ſome of the Grounds of the Common | 


Law. 


I, Of its Antiquity. 


Hat our Common Law Was not brought | 
in by the Conquerour, is moſt evi- | 
dent out of Coke, Forreſcue, and the Au» | 


thor in his Notes on Forteſcue- 

I. Cike. 
In his Proeme of 8, part of his Reports, 
it 1s ſaid, that'the Conquerour ſwore to 
obſerve the good, approved, and ancient 
Laws of this Kingdom : andthat rhe ſub- 


jects might the better obſerve their duty, 
and the Conquerours Oath,” he cauſed | 
Twelve the moſt diſcreet, and wiſe-men | 
in every Shire throughout all England, 


es... be ſworn before himſelf, that without 
- e 


ſwerving ad dextran, Or ad fniſtram, they 
ſhould declate the Integrity of their Laws, 
| without, 


ES 


the Laws of England. 


without concealing, adding, or any ſort 
varying fiom the Truth z and Aldreb the 
Archbiſhop that crowned him, and Hugh 


the Biſhop of London, by the Kings Com= = 


mandment wrote that which the Jurates 
delivered, and theſe by publick Procla- 
mation he declared to be Authentique, 
and under grievous puniſhment to be ob- 
ſerved. 

In the Proemes to his Third, and Sixth 
Report Coke proves, that our Common 
Law in theſe particulars was before the 
Conqueſt, 

I, That the Queen, bzing a wife to 
the King Regent, was a Perſon Sole by 
the Common Law, to fue, and be ſued, 
to gives and take, &c. ſolely without the 
King, 

2. That a man ſeiſed in Fee Simple, 
ſhall forfeit his Lands and Goods by At- 
tainder of Felony, by Outlawry, and that 
thereby his Heirs ſhould be diſherited. 

3. That a Woman being attainted of 
Petit Treaſon ſhould be burnt, 

4. Thar time out of minde there have 
been Tryals, by the Oath of 12 men: 

5. That time out of minde before the 
Conqueſt there had been Sheriffs. 


E 3 - 2, Fortefeue 


54 


Cap. I7. 
de Laudi- 
bus Legwn 
Angle, 


4 Fiew of 

2. Forteſcue., _ 

He tells us, That the Cuſtoms of Eng- | 
land are of moſt antient Antiquity, practi | 
ſed, and received of Five ſeveral Nations | 
from one to another by Succeſſion, viz. | 
the Britcaws, the Romans, the S 4X05, the | 
Danes, and the Normans 
3. The Author of the Notes on | 
Forteſcae : | 

It 38, fayes he, the Trivial Demand of | 
thoſe that have no good will to our Com- | 
mon Law, FWhen and hiw legan your Laws | 
Queſtionleſs it is fitteft anſwered by affirm- | 
ang, when, and 1n like kind as the Laws | 
of all. other States, that is, when there | 
was firſt a State 1n that Land, which the | 
Common Law now governs; then were | 
nacural Laws limited for the conveniency | 
of Civil Society here, and thoſe Limita- 
tions have been from thence increaſed, 
altered, interpreted, and brought co what 
now they are; although perhaps ( ſaving 
the meerly immutable part of Nature) | 
now, in Regard of their firſt being, they | 
are not otherwiſe than a Ship, that by often | 
mending, had no piece of the firſt mate- | 
rials, or as the Houſe that 1s ſo often re- 
paired, at nihi/ ex priſtina materia ſuperſit, | 
which yet (by the Cwil Law) is to be ace | 
counted 


nom > = ue ery 
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counted the ſame ſtll. Little therefore 
follows in point of Honour, or Excel- 
Ency eſpecially to .be attributed to the 
Laws of a Nation in generall, by an argu- 
.ment thus drayn from difference of An- 
iquity, Which in ſubſtance is alike in all, 

Theſe Authors that I haye here cited, 
may ſufficiently convince thoſe, that would 
fy ſomething againſt the Laws of Eng- 
lazd if they could, as to the point of An- 
riquity. 


2. Of the ſeveral Appellations of the © 
Common Lan. | 


hg ſeveral names, whereby the Com- 
mon Law of Eng/and is called, ap- 
pear 12 Cokes Commentary on Lict/etan, 
fe 142. 4+ The Common Lay, ſays he, 
is ſometime called Right, as in the Grand 
Charter, Nulli vendemw, nnlli negabimus, 
aut differemus Refium, and 0 in the Mir- 
ror. it 15 called Dyoit, as Droit defend, the 
Law defendeth : Sometime it 1s called 
Faſtice, and all the Commiſſions and Char- 
ters for the Execution of Juſtice are, 
Faltari, quod ad Fuſtitiam pertinet, ſecnn- 
dam Legem & conſuetudinem Anglia : SoMe- 


time it is called the: Common Kipht, as 10 
E 4 the 


A View of © 
the Stat. of Weſton T. c» I, ſo called, be- 
cauſe the Common Lay is the beſt, anc 
moſt common Birth-Right, that the'. Sub- 
je& hath, for ſafe-guard and Defence, rot 
only of Goods, Lands and Revenues, ut 
of his Wife, and Children, his Body,Fame, 
and Life alſo, [ 


3. Of its Aptitude, and Self-[ufficiency 
for the Government of this Nation, 


T; is worthy of Obſervation, ſayes Coke, | 
how the Laws of England are pot de- | 
rived from any foreign Law, either Canon, | 
Civil, or other, but a ſpecial Law appro= | 
priated to this Kingdom, and moſt ;ac- 
commodate, and apt for the Government 
thereof, under which it hath wonderfully 
fAlonriſhed, when this Law hath been pur 
in due Execucion, and therefore as by Sci- 
euation, ſo by Law it is truly ſaid, 


Et penitm toto diviſos Orbe Britannos« 


— OQurNative Common Lan, ſayes another, 
15 farre more'apt, and agreeable, than the 
Civil or. Canon Lam, or ary other written 
Law in the world beſides; howſoever, 
jome of. our Countreymen, who are Cives | 

in 


the Laws of England. 5 
'$1 - Aliena Republica, & Hoſpites in ſua, 

may perhaps affirm the contrary. But Mrs, 
certain it 1s, That the great, and Wiſe» c: 9. * 
"menof Eng/and in the Parliament of Afer- . 

t0n did nor preferre a Foreign Law, be- 

fore their own, when Motion being made co. Lite, 
by the Clergy, That Children born be- 245. 4. 
fore marriage might be adjudged Legiti- q, , If 
mate : They all made anſex with one f, gg, * * 
Voyce, No/nmm Leges Anglie matari. 

And again in 11 &.2. when a new courſe 4 
of proceeding in Criminal Cauſes, accor- _ oy 
ding to the form of the Civil Law Was « af: 
propounded in that unruly Parliament, commenda, 
Anſwer was made by all the Eſtates, That (+ 79-0. 
the Realm of England neither had been in 
former timery nor bereafier ſhould be fuled, 
and governed by the Civil Law, Rot. Parliams 
11 R. 2. in Archiv. Tyrriss* And good 
reaſon for it, becauſe our Common Law 
1s ſo framed, and fitted to the Nature and 
Diſpoſition of this People, as we may pro» 
perly ſay, it is Connatural to the Nation, 
ſo as it cannot poſſibly be Ruled by an 
other Laiv : This our Common Lav dot 
demonſtrate the irength of Wit, and Rea- 
ſon, and ſelf-ſufficiency, which have made 
their own Laws out of their Wiſdom, and 
Experience, not begging, or borrowing a 

nee, not form 


Co lid, 4, 


Hindes 
C aſc, 


A View of 
form of - a Common-weal , either from 
Royze or from Greece, as all other Nations 
of Exrope have done, but having ſufficient | 
proviſion of Law, and Juſtice within the 
Land, have no need, Fuſtiriam & Fadici- 
wm ab Alienigents emendicare, as King 
Jobn wrote molt nobly to Pope Innocent 
the Third. Thus much for the Commen- | 
dation of the Common Law in point of 
Aptitude, and ſelf-ſufficiency for the Go» 


vernment-of this Nation. | 


4. Of the Preheminence, and Prelation of | 
the Common- Law, as to other Laws uſed 
in this Realms | 


Hat all other Laws uſed in this Realm 
are to give place to the Common Lan, 
take theſe following particulars. 

1. When the Common-Law, and Sta» 
tute-Law concurre, the Common Law 
ſhall be preferred 5 And therefore if F.S, 
by Deed indented, bargain and ſell a Re- 
verſion to F. N. and his Heirs, and be- 
fore Inrollment doth levy a Fine to F. N. 
and his Heirs, and after the Deed 1s 1n- 
rolled within fix months, It.is reſolved, 
That the Conuſee ſhall be in by the Fine, 
and not by the Indenture jnrolled, | 

$0 
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So if Ceftyp que uſe, and his Feoffees 
had joyned in a Feoffment, after the Star, 
of I R. 3. c. I, it had been the Feoffment 
of the Feoffees, and the Confirmation of 
Ceſtup que. uſe ; For the Eftate at the 
Common Law ſhall be preferred. 

2. When the Common Lan, and the 


Lan Maritine Concurre, the Common 11b. Re. 
Law muſt have the Prelation; As in the ports, fol» 
Caſe betwixt Pa/mer and Pope, it was ſug- 312+ 


veſted, that the Charter-party was made 
in the Port of Gado, upon tne Contt- 
nent of Barbary, wherenpon the Court re- 
ſolved, that a Prohibition Tay, becauſe the 
Original Contract, though it were made 
at Sea, yet was changed, when it was put 
in Writing S:aled, which being at Land, 
changed the Juriſdi&ion as to that poynr, 
bur if it had been a Writing without Seal, 
jt had made no change 3 now if the Con- 
tract were at Land, thongh the Breach be 
at Sea, which are tivo ſeveral Acts, yet 
þecauſe theſe two muſt concurre to make 
Cauſe of the Suit, Which is intire, the 
Party ſhall be forced to ſue in the Kings 
Court ,. becauſe that, and the Common 
Law muſt prevail againſt other Courts, and 
Laws. 

3» When the Common Law, and the 
Eccleſiaſtle 


HO A View of 1 
— Eccleſiaſtical Law.do meet, as to the De- 


Hutchins tg the Common Law : As for Example : 


ought to adjudge after our Law, 


325 bo into a place at the, Common Law, and a 
place within a Franchiſe, it ſhall be tryed 
2H.4.25, : | 
ND ROM Treſpaſs brought for Beaſts in the County 
of Northumlerland, and driven, or encha» 
ſed to N. which was in the Biſhoprick 
of Durham, and this was pleaded, yet the 
Defendant was forced to anſw2r, and the 
Reaſon is, becauſe Communis Lex eſt ma* 
gris digna- | 
5, Where the Common Law, and 
private Cuſtom do meet together, there 


only? hath Cauſe of Priviledge, his Privi- 
| ledge 


art the Common Law. And therefore upon | 


cifion of the Queſtion, it ſhall be deter- | 

mined according to the Rules of the | 

Common Law, if the Determination of! 
C6. 2 p11t, the Canon, or Eccleſiaſtical be contrary 


f _ A man deviſeth ten Pounds to F. S. to | 
be paid at his full age, and he ſues for it, | 
when he cometh to the Age of 21, years; | 
Although by the Ecclefiaftical Law full Age | 
is at 25 years, yet the Eccleſiaſtical Court | 


Co.'Lit, 4. Whena matter alledged, extendeth | 


” (Os 150 1» 
% 


the Common Law ſhall be preferred; 
9E,4-4b. As if an Action of Debr be brought | 
Joyntly againſt two, where one of them | 


| 
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ledge ſhall nor be allowed unto him. 
Thus much of the ſeveral Appellations, of 
the Antiquity, of the Aptitude or ſelf-ſuffi 
ciency, and the Prelation of the Common 
Lan of England. | 


I now come to propoſe ſome Grounds, 
or Caſes, relating to the Common Law, 
as well in 'Reſpe& of the King, called” 
Prerogative Law, as of his Loving Lieges, 
or SubjeQs ; for the Kings Prerogatives 
are time out of minde, and are reckoned 
part of the Common Law : And therefore 
; at is well ſaid, That 4 Prerogative cannot 13 H. 7, 
| - begin at this days be Fl. ym 
| - As for the word (Preropativa )* you' 
muſt know, that” it is derived of Pra; 1. &- - 

Ante, and Rogare, that is, to a$k, or de-' 

mand before-hand; whereof cometh Pre-_ =—_ 
rogativa,' and 1s denominated of the moſt 
excellent part, becauſe though an Act of 
Parliament -hath paſfed both the Houſes 

_ of the Lords, and Commons; in Parliament, , }_. = ; 
yet betore it be a Law, the Royal Aﬀent ,,', * "»| 
muſt be asked, or demanded,, and ob- ; 
tained, and this is the proper ſenſe of 

the word : But legally extends to all Pow- . 
ers, Preheminences, and Priviledges, that 

the Common Lay giveth to che King, 


te 3 
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3. Erame 
ples of rhe 
Common 
Law, rela- 
ting to the 
King, 


A View of- 


Tt is a Prerogative, or old Cuſtom of 


the Realm, chat. no man may diſſeiſe the | 


King, nor pull any Reverſion or Remain- | 
der out of him. 4H. 7.1.6. 18.7. | 


19. 4+ Co. Lil. 6. Greens Caſe. 


It is-a Prexogative attributed to the | 
King , for the exceltency of his Perſon, 
that no Freehold may be given to, ne be | 
derived from him, but by matter of Re- | 
cord. 21 He 7. 21» b, 7 E, 4+ 17+ 14 | 
E. 4. 2. Plowd, Com,  Viatfinghams Caſe, | 
$53« 4 Duchy de Lancaſter, 213. b+ Ni- 
- :Cholls V, Nicholls, f- 434. b on ; 
:4 Ir is a Prerogative of the King, that | 

no time after the Law cunneth to the King, | 


Mirror c 3, Co. Lib, 6. Boſmells Caſe, | 


49. 4. Co I, Inſt. f. 294. 4. 


It is; a Precogative, that .wher two. 


Titles have their. Commencement, at one 
and the ſame-time, the King ſhall Have the 
preheminence.. Co, Lib. 9. Quickes Caſes 
Lib. 4. Le: Caſe..det Wardens, if. $5. 4s 
Co. I Inſt» f 30. b. Plowd. Com. Hales 
Cale, ITY . 

- It is a. Prerogative at the Common. 


Law, That ſuch goods, whereof no Per- | 
ſon-can claim Propercy,belong to the King, | 


as Wrecks, Strayes, &c.. Co. 3+ Inſts fe132. 
s Bratton, 


| 


} 
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Braden, Lib:2« C+ 24. Fletay Libs 1. c- 43s 
8H. 4. 2. be 

. Itis a Prerogative appertaining to the 
Imperial Crown, that hz may -grant a 
thivg in Action. 2 H.J- IO. a. 

i Itis a Prerogative of the King, that he 
may chooſe his Action, and ſue in what 
Court he pleaſeth, 12 H.7. 21: b.:14 He7» 
26+ bi : 

: It's, a Prerogative, that che Kings Grant 
ſhall not enure to a double Intent. Co. 
Lib. 1. Alton Woads Caſe, fo $244» 

It is a Prerogative, or old Cuſtom of 

the Realm, that if the King has a Rent- 
charge, he may diftrein for it-in all the 
Lands of the Tenant, of whomſoever the 
ame: be holden; And this: Prerogative 
holdeth not only in caſe of Rent: charge, 
but in caſe of Rent-(ervice. 13 E+ 4+ Gebs 
Co..4» Inſt. 19, | ; 
- It is aPrerogative of the: Crown, that 
the King can make a Leaſe, to: commence 
from a day paſſed, and no common Per- 
ſon can do ſo. 32 H. 6. 7. 

It is a Prerogative at the Common Law, 
that if the King bring an Aion, and one 
of the parties die, his Writ ſhall not a- 
bate, 18. E.3+ Scire facies. 10» Cro. 2+ paits 
Dominn Rex & Parker V, Webb, fo 481, : 

[ 
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A View.of +... 
> 'Tt: is a Prerogative of the Crown:: If 


an Information be exhibited in the \Exs | 


chequer by a Common perſon for the 
King, "and the Defendant'pleads in Barre, 
and traverſeth'the Information z the King 
may traverſe the matter of the Barre, if 
he pleaſe, and is not bound to maintain 


the matter in the Abſque bor, &c, Cro, | 


2 part. fe 481. D:minus Rex & Parkev 


V. Webbe. '30 He 6. 2. '12 He 7. I2, | 


G | I H. To I. ' {33 
It is a Prerogative of the King of Exg+ 


1nd, To have Execution of-Body, Larids, / 
and Goods , not communicated to. the | 
Subje&, bat in Caſe of a Statute Mer | 
chant, and go rk and :Recognizances bf | 


that nature, which is by the Stratute-Law, 


Co. 2+ Inſt. fol. 19. Hob. Rep. f. 60, Foſter | 


V. Fackson. 


It is a Prerogative of the Soveraign of 


this Realm, that he ſhalt:be Sole Foun- 


der, though another joyrr-in the Foundas | 


tion. Co. 2 Inſt! f. 684 ft v7 


[ 
| 
: 
2 
? 
6 
o 
3 
; 
q 


| 


[ 


? 
| 
; 
£ 
x 
[ 


091 20tes 


It is a Prerogative: by the Common! | 


. Law, that if a man hold Land of the King 

by Knight-Service i» Capite, and other 
Lands: of.other Lords,.and dieth, his Heir 
within-Age, the King ſhall-have the Wards 
ſhip.of the Lands, Coe Litt, 77. a. 
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| 
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f | Tt is a Prerogative of the King, that if 
. | he make a Leaſe for years, reſerving a 
> | certain Rent with a Clauſe of Re-entry, 
, | if the Rent be arrear, the King may enter 
' | withour any demand., 2 H. 7. 9. b. Co 
| Litt, 201, b. Crs. 1, part. Burrough + 
| | Taylor, Co, Lib. 4. Boroughs Caſe, Theſe, 
ra infinite others (which I omit for the 
ſake of Brevity) are the Prerogarives , 
| that the Kings of Eng/and have enjoyed 
: *ccrIng to the courſe of the Common 
' Law. En 


. By the old Cuſtom of che Realm, In+ z.Ecamyles 
heritance. may lineally deſcend, but; not of Genera! 
aſcend from the Son to the Father, or £fons, os 
Mother, nor ro any Anceſtor in the Right ,,j 77. 
Line. Litts Seb, 3. | Eo .re)ating th 
By the old Cuſtom of the Realm, None the Sub- 
ſhall inherit” any Lands as Heir, but only 3*R- 
the. blood of the firſt Purcbaſorz and 
therefore whenſoever Lands deſcend from 
the part of the Mother, the Heirs of the - 
part 'of the Father ſhall never, inherit : 


| And-likeiviſe when Lands deſcend from 


the part of the Father, the Heirs of the 

Mother ſhall never..inherit. Co. Litt» 
| fe 13. 4. - TOTS 

By the Cuſtom of the Realm, No man -; 

F can 


offs, ae ous 
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A View of 
can be Heir to a Fee Simple, but he that 
hath Sanguinem Duplicatum, the whole 


blood, that is, both of the Father and Mo» 


ther, ſo as the Half-blood is not inheri- 
table by Deſcent. Coe Litre 14. 4. 

By the old Cuftom of England , the 
eldeſt Male ſhall Solely inherir, bur if it 
comes to Females, then they being all in 
Equal Degree of Nearneſs, ſhall inherit 


; 


all rogether, andare called Parcenors, and | 
alt they make but one Heir to: the Ance» ! 


ſtor. Litt« Se. 241. 


By the Cuſtom of England, A man can- | 


not be Heir to Goods, or Chatrells, be | 


they Reall or Perfonall, but they ſhall go 
tothe Executors, or Admimifirators, Per- 
kins Set. 740. Cee Litt. 388. a. 20 H.7. 
13. b, Cro. 1 parte Darrell. Wilfon, f-644- 
Co. Litt. fo s. As 

By the old Cuſtom of this Nation, The 
Child that is born before Eſpouſals is a 
Baſtard, and ſhall not inherit. Dur & 
Stud. Lib. 1. c« 7, 

By the Cuſtom of the Realm, If there 
be three Brethren, and the middeſt Bro- 
ther purchaſeth Lands, and: dyeth with» 
out Heir of tis Body, the eldeſt: Brother 
ſhall inherit to him, and not the younger 


Brother. Litt. Sett 5. k 
f 


the Laws of England. 
{ Te is the Common Law, or Generaſt 
{ Cuftom, That all Charrels Perſonals are 
; upon Intermarriage given abſolurely unto. 
the Husband, and alſo Chattells Reals, if 
he furvive the Wife; Bar if the Baton 
ve away, or ſell the Chattels Reals, 
OM the Wites Intereſt ws determined ; 
But if he make no diſpoſition thereof, 
his Wife ſurvive him, they remain with the 
Wife. Co. Litt. 46. b. 299: b. 300. as 


Thefe,, and' fuch like Cuſtoms are the 
very peculiar Invention of this Nation, 
and are delivered over from” Age to Age 
by Tradition'z for the Cominon Law of 
England 18:2n Oral Tradition, and learned 


by as- well as by Books; And - 
( 


ough theſe, or ſuchfke gy cat}- 
not be proved only'by Reaſon, that they 
ſhould be:ſo,. and no' athefwayes, yet they 
be held' Reaſonable, and wirhthe Cuſtom 
therein. uſed: ſufficeth in the Law of Zng- 
land, and a Statute made againſt ſuch Ge- 
neral: Cuſtoms onght ro be obſerved, be- 
cauſe they be'not meerly the* Di&zres of 
Natal Reaſon; for were _—_ then 
ſuch Statutes would not be: Obligatory, 
neither 3» fori Poli, nor in foro Soli3 Be» 
cauſe an a& of Parliament, made againft 

F 2 natnra] 
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Cultoms, 


Lit. T. Co 
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A Fiew of 
natural Equity, 'is. yoyd in it ſelf,” for Jura 
Nature ſunt  immutabilia , and 
Leges Legums 


£ : £3448 þ E-£ ; F F ' 
. Hitherto of the Cuſtoms General, com-. 


toply Ryled: the Common Lew, Now I 
come to rreat of the other part. of the Di 
viſion, viz. Cuſtoms Particular. | 


: Particular Cuſtoms ( as hath been (aid 


already ) be thoſe which are uſed in di- : 


vers Counties, Cities, Boroughs, Towns, 
and -Lordſhips in this Realm ; the which 
Cuſtoms becauſe they be not againſt the 
Laiy of Reaſon,”nor the Layy of God, 
though: they be againſt the general Cu- 
ftoms of the Common Law, yet neverthe- 
teſs.they Rand in Effect, and be 'taken for 
Laiv, according. to that of Bralton : Conſur- 
tnds. quandogue;Proiiege obſervatur, inpar- 
tibma- nbi turric; more. mentium approbatay 
&. vicem- -Tiegrs: ohtinet 5 Longevi enim 
$eryporis ulths;  «tonſurtudinis non eft wilis 
Authoritase' $0 that. a Particular Cuſtom 
is a-Reaſonable AR iterated; multiplyedg 
and: continued . by. the people, De : temps 
dont memozp ne Court. This 1s-the De- 
untion of .a Particular Cuſtom, that has 
the -vertue and. force of a Law, Having 

EA o1yen 
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given. you the Definition of a" Ciftom, 

I ſhall 1, Propoſe - ſome; @ueries with 

theis Reſolutions, 2, Sheiy you th2 inſe- 
parable Properties of a Particular. Caſtom, 

And 3, give you ſeveral Examples of Par- 

ticular Cuſtoms found throygh England, 

buc more principally the ſeveral Caſtoms 

that are in the Famous City of London. : 


I, Of the Queries, 'relating to 
_ Cuſtoms paxticular. 


\ \ 7 Hether the Kings Conrts be bound Quzre.1, 
: to take Copnizance of - particular 
Cuſtoms without pleading of them ? 


A Cuſtom to devize Lands in Gavi/t> Rel. 
Kind, holden in Socage , ought to , be 
Pcs and that the Land ſo deviſed was 

olden.in Socage ; For alchough the Court 
take cognizance of the Cuſtom of Gavill= Co. Lit. 
Kind in Kent without pleading, yet of this 175 % _ 
ſpecial Cuftgm to deviſe: Lands in Gavill- and a; 
kind, or that the Lands are holden in. ,,_ progks. 
Socage, or that the Feme ſhall have the}. 562. 
Moyety for her Dower, they ought not 
to take ; cognizance without ſpecial pleac» 
ng,. they being particular Cuſtoms z But. 

F 3 "or 


Do. o& 
Stud. lib,n, 


cap. 7, & 
'J0s 


Quere 3 


Ref. 


A View of 
for the Cuſtom of Gavil-kind # ſufficeth 
to ſhew, that it is in Kent, and of the 
Nature of 'Gavil-kind, without pleading 
the Cuſtom 3 for the Court doth take knows 
ledge what the Cuſfow of Gavil-kind 1s. 
And ſo it 1s of Bargh Engliſh. 


If the Queſtion be , Whether there be 
ſuch or ſuch pretended Cuſtom, ſhall it be 
tryed by 12. Men, or by the Fulger # 


If it riſe in Qyeftion in the Kings 
Courts, Whether there be any ſuch par- 
ticular Cuſtom or nor, it ſhall be tryed 
by Twelve men, and not by the Judges, 
except the ſame particulat Cuſtom be of 


| Record in the ſame Court : But General 


Caftoms, that properly be called the Com- 

mon Lan, ſhall alway be determined by 

the Jaftices , whether there be any ſuch 

trend! Cuſtom, or not, and not by Twelve 
Cn. 


Whether there be in our Lam «a diver* 
ſity betmixt a Cuſtom,and a Preſcription ? 


A Preſcription, ſayes Coke , which is 


perſonal, is for the moſt part applyed to 


perſons, being made jn the name of a cer- 


# tain 
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tain perſon, and of his Anceſtors, or thoſe, 
whole Eſtate he hath, or in Bodies Poli- 
tique, or Corporate, and their Prede- 


ceflors 3 for as a Natural Body is ſaid to wards caſe 
have Anceſtors, ſo a Body Politique, or f- 50: 6. 


Corporate is ſaid to have Predeceflors : Lib 
Bat a Cuſtom which is Lsca/ 1s alledged 


in no Perſon, but laid within ſome Man- woos caſe. 


nor, or other place : As taking one Ex- 
ample for many. J.S. ſciſed of the Man- 
nor of Dale in Fee, preſcribeth thus : That 
JF. S. bis Anceſtors, and all thoſe, whoſe 
Eſtate he hath in the ſaid A1ſannor, have 
time out of minde of man had, and uſed 
to have Common of Paſture in ſuch aPlacey 
being the Land of ſome other, as pertaining 
tothe ſaid Mannor : This properly 1s call- 
ed a Preſcription, A C»ſtows is in this 
manner : 4 Copy-holder in the Mannor of 
Dale, doth plead, That within the ſame 
Hannor there is , and bath been ſuch a 
Cuſtom, time ont of mind of man uſed, thas 
all the Copy-ho{ders of the ſaid Manner, 
have bad,and uſed to bave Common of Paſtures 
QC. in ſuch a Waſte of the Lord, parcel! of 
the ſaid Mannor, &c. Where the Perſon 
neither doth, or can preſcriþe, but alledg- 
th the Cuſtom within theannae;  - 


F'$ 
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Again, Every Preſcription ought to 


have by Common Inten{ment a' Lawfull 


Commencement ; 'but otherwayes of a 
Cuſtom, for that ought to be Reaſonable, 
and ex cert4 Canis rationabili n/itata, as 


*Litt/eton faith, 
Again, Preſcription may be for a ſhorter | 


time than Cuſtom, /, For five years, or 


X& Song” 


one year, or leſs : As ifa Fine be dquely ! 


levyed of Lands or Tenements, and be | 


nct gainſaid within 5' years, this is a Barre | 
to-all Claim for ever : So if a man omit- | 
teth his continual Claim for a year, and | 


a day, then the Tenant in poſletſion pre- | 


ſcribeth an Immunity, againſt the Entry * 


of the Demandant, and his Hews : Our 
of our Statutes you may have a greater 
diverfity 3 ſo that ſeemeth to be a true 
ſaying, That Preſcription is an Exception 


founded upon ſo long time gone, and paſt, 

as the Law /imiteth for the purſ utt of any | 
Aftion : An Example may be taken out | 
of the Statute of T H. 8. c.4, which ena&t- | 


eth, That in all Aftions Popnlar,  Informa- 
tion ſhall be made njithin three years after 
the Offence committed , otherwiſe to be of 
1z0 force. | | 

Pref&4pt: 
85 Brothers, 


-Cuftom, and Uſage, are 
h Kigcbin, and yet ſome» 
p thing 


the Laws of England. 73 
thing they differ in their natures 5 for Pre- 
ſcription 18, When by continuance of time 

| | outof mzmory, one particular perſon hath 

| particular Right againſt another particular 6 
| Perſon, And Caſtom is, where by Cor 

{ tinuance of time out of memory , one 
Right is had concerning divers perſons : 

| And ſage is, by continuance of time, 

\'* rhe Ffhcient Cauſe of them both , and 
Uſage 1s the very life of Prefcription, and 
Cuſtom; for Preſcription and Cuſtom 

have their Being by Uſage of time out of 
minde, cc. 


73 Whether a particular Cuſtom can be a> Quare 4. 
tedged againſt an At of Parliament ? | 


As to the Reſolution of this Queſtion, xe. 

we mult take notic2 of theſe three follow- 

ing things : 

| 1. Thar a man cannot preſcribe , or 

| alledge a Cuſtom againſt a Statute, be- 

| cauſe that is matter of Record in Law : 

As it hath been adjudged in the Caſe in- 

ter Griſling & Wood, where Error was 
brought, for that in an Action it an In- 
Inferiour Court the Declaration was in 
Engliſh, whereas by the Statute of 36 Ed. 

3+ c+ 15+ all Entries ate to be in Latine , 

an 


74 4 View of 
and although it was ſaid, chat the Cuſtom 
there was {o uſed, yet this cannot be good 
againſt a Statute, and the Judgment was 


p reveried. But yet a man may preſcribe | 


29ainſt an Act of Parliament, when his 
Preſcription, or Caſtom is ſaved by ano- 
ther Act: And therefore the Cuſtoms of 
London, being confirmed by A& of Par= 


lament, may be alledged againſt a Statute. | 
8 H.7. 4b. Cro. 3parc. The King ve Bap* | 


2 ſhaw 347- Co. 4+ Inſt. 25 Os | 
Co. Litt; 2. There is, ayes Sir Edw. Coke, a Di- 


4 JF. 4, , mc 
Lib.s Bur- verſity berwixt an Act of Parliament in | 


ler & Bz.. (0 Negative, and in the Afirmative for | 


kers caſe, an Affirmative At doth not take aivay 


f. 35.4 Cuſtcm, as the Stat, of Wills of 32 & | 
34 H. 8. doth not take away a Cuſtom to | 
deviſe Lands, as it hath been often ad- | 


Judged. 

3. There is a diverſity betwixt Statutes 
that be in the Negative 3 for if a Stat. in 
the Negative, be declarative of che anci- 
ent Common Law, there a man may pre- 


ſcribe againſt ſuch a Stat. As for Exam- | 


ple : 


Parri 
07994 the year, yet a man may preſcribe to hold 
* 1t ofener, and at other times, for that the 


Statute 


' The Stat, of 47agna Charta provideth, | 
Cr9. 1 Þ?%. that no Lee: ſhall be holden but twice in | 


the Laws of Evgland. 


Statute was but in Afhirmance of the Com- 
mon Law. 

So the Stat. of 34 E. 1. provideth, 
that none ſhall cut down Trees of his 
own within a Foreft, without the view of 
the Forefter : But inaſmuch as this A& 
is an Affirmance of the Common Law, a 
man may preſcribe to cut down Trees 
within a Foreſt without view of the Fo- 
refter z And ſo it Was adjudged in 16 of 
Eliz. in the Exchequer, by Sir Edward 
Saanders, and other the Barons of the Ex» 
chequer. 


Whether particu/ar Cuſtoms oncht its be 
ftriftly taken f 


That a Cuſtom particular ought to be 
ſtrictly taken, it is evident by theſe fol- 
lowing Authorities in our Law : 

Cuſtom of Zoxdon is, That a Citizen, 
and Freeman may devize in Mortmayny 
but a Citizen, which is a Foreigner, can- 
not devize in Afortmayn, for it ſhall be 
taken ſtrictly, 

"Keble and YVavizor ſaid, That a Cuſtom 
ſhall be taken fritly, and therefore a 
Cuſtom, that an Infant of the Age of 15 
years may make a Feofiment, yet a Re- 

© | leaſe, 


Quezre 5+ 


Ref. 


5H. 9. 
Io, #. 


Vi.Kitchie, 


[ad 
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5 H. 7. 
41» a, 


Perks, 
fo 34-0. 
ITE. 2. 
Dower.85, 


22F. 4; 
Tit. 17. 


Cro. 2 pat. 
Baylic Tt. 


Stevens, 
1 98, 


Cyo, 3 part, 
Reve v. 


M3Iter, 
4AlL. 
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leaſe, which amounts to ſo much, is not 
000d. 

So if the-Cuſtom be, That a woman 
ſhall have for her Dower the moyety of 
Lands, and Tenements, which were - her 
Husbands holden in Socage, within ſuch 
a PrecinR, &c. If the Husband have a 
Bayliwick, or a Fair in Fee, during the 
Coverture, within the ſame Precin&, the : 
Wife ſhall not have Dower, becauſe it | 
1s no Tenemenr, &c, And a Cuſtom ſhall | 
be taken Rrictly, 

$9 an Infant by the Cuſtom of Gavill- 
kind at the age of I5 years may make a | 
Feoftment, yer he cannot make a Wll 
upon the ſame Feoffmenc, For Cuſtom | 
ſhall be taken rictly., E 

$5 where Lands in Borough Engliſh de- | 
ſcend to the youngeſt Son, and he dies | 
without Ifſue, adjudged that it ſhall not 
go to the younger Brother 3 For that 
Cuſtom doth not hold place betwixt Bro» | 
thers without a ſpecial Cuftom, That they | ; 
ſhall deſcend to the youngeſt Brother, but | 
the Eldeſt ſhall have the Lands, becauſe | 


Cuſtcms ought always tobe taken ſtrictly. | 


Nurs ATE 14 TID v4 


” Aa — _s ac 


Whether a thing of Commyn Rieht my be 
enlarged by Cuſtom ? 


The ; 
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- The Rule of Law 1s, that whenſoever &c; 

2 man hath any thing of Common Right, 

and by Courſe of Law, the ſame may well 

be inlarged by Cuſtom, and Preſcription, Co, 2. rf, 
as the Lord of a Mannor, that hath a 143. 
Court Baron, of Common Right, and by 2* #7. 
Courſe of Law all Pleas therein are de» *> 9 
terminable by Wager of Law, and yet 

by Preſcription the Lord may preſcribe co 
determine them by Jury. 


A Caſtom, which addeth more Solemnity Quzre 55 
to the Common Law, whether good £ Q 7 om” 


A Cuſtom, which addes more Solemni- =, 
ty to the Common Law of England, is 4 
g00d, and valid; And therefore it was ©% £'%.s. 
adjudged a good Cuſtom in Weywonth, in —_ fy, | 
the County of Dorſer, when the Cuftom cy, zpa4, 
of the Vill was (being a Port-Town ) Parman «, 
That a Feoffment there, unleſs it be made Bowycr. 
in the preſence of ſome of the Maſters þ 669, 


of the Vill, ſhall be voyd. 


Whether a fixt Cuſtom, though mnreaſon= "es. ] 
able , can be taken away nithout ap Act 
of Parliament ? 


It 


78 A View of 


Reſe It is to be noted, ſayes Coke, that a 
Cuitom' once reaſonable and tolerable, 

Co 2. Talt, if after it become grievous, and not an- 
#- 664 fiwerable to the! Realon whereupon it was 
: grounded, yet it is to: be taken away by 


A& of Parliament, for ar- Inheritance once | 


fixed, cannot be taken.away but by Pare | 


laments 


Quzregs Whether 4 Cuſtoms be unreaſonable that 


is contrary to a particular Maxim of rhe 


Law Poſitive © 


Re. A Cuſtom is not unreaſorable, that is. | 
contrary to a particular Rule or Maxim | 


Litt, Se, Of the Common Law : For Conſaerudo ex 
169. certa Canſa Rationabili uſutata' privas Come 
Cro. I Pill. nem Legem : A Cuſtom! uſed upon a 


Snelling v. certain, and Reaſonable. Cauſe depriverh 
Norron- 


Davys Ree 
ports, Le Of Ganil-kind, and Borough Engliſh are 
Cafe dz repugnant to- the Maxim of: Deſcent of 
Taviftry®, Toherirance : The Cuſtom. of Kenr, Tye 


Fe 33+ £5. | p eber ro the Bougb,. the Son to the Ploygh, 


1s aga1nſt the Maxim of Eſcheats 3 And ſo | 
there are many other Cuſtoms, that being 
contrary ro particular Rules of the Law, | 


are yet held, and adjudged Reaſonable, 
tof they may haye a Reaſonable Com- 
mencement, 


the Common Law: As the Cuſtoms ! 


ms , 1p © "1 
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mencement, ſo thar they are not preju- 
dicial to the Commonwealth, nor to the 
preſent Intereſt of any particular perſon. 
\ Thus much for the Qa-/tions, that do re- 
| hate to partion/ar Cyſtums - I come now 
to the Properties of every Cuſtom that is 
| allowed in our Laws, 


2. Of the Properties inſeparable, 
which Cuſtoms Particular ought 
to have. 


3 Very particular Cuſtom ought to have 
Four Inſeparable Properties. I, It 
ought to have a Reaſonable Beginning. 
2, It ought to be Cerrain and not Am- 
bignom. 3+ Continuance Without Intere 
raption time out of Memory of Man. 
| 4. A Cuſtom onght to be SybjeZ to the 
Prerogative Rojall, and not be exalted a- 
bovet. Of theſe in their Order. 


1. The commencement or Beginning of 
| @Particular Cuſtom ought to be founded 
upon a Rational Bafis, or Cauſe : For if 
' It be unreaſonable in the Original , no 
| Uſage, or Continuance can make it good : 
; Agreeable to the Rules of the Roman 
| Laws, Quod 


8 © of View of | 


D. 50-19, Oud initio vitioſum eſt, non poteſt tratty | 8 
GS tempor convaleſcere. | " 
. DProd ab initio. de jure.non valet, tratty | 
temports convaleſcere non debet., | 
Nullnm ab initio, ex poſt foo non fu vali» fo 
dum. i.c» A' good Execution cannot profit, v- 
where the Conſtitution 1s defective, [T 
And therefore, if the Lord of a Man- | C: 
nor will preſcribe, that there hath been $8 
a Cyftom within his Mannor, time out 8g 
of minde of man, That every Tenant with- 
in the fame Mannor, who marryeth his 
| Daughter to any man withouc Licenſe of b 
j the Lo:d of the Mannor, ſhall make Fine, 
; and have made Fine to the Lord of the tt 
Mannor for the time being, this Preſcri-, P 
ption or Cnſtom is voyd ;z for none. ought | 
to make ſch Fine, bat only Villeins, For | fc 
every Free-man may freely -marry his | 
Dughter, to. whom it pleaſeth him, and | fc 
tus Daughter, ard for that this Preſcri- | Ci 
ption 1s againlt Reaſon, ſuch Preſcription | 3 
1s voyd, | =. 
th 
a 


Litt. Set. 
209. 


So a Cuſtom, that one may keep the | 

5 8.1. 9.6. Dittreſs- antill he be fatisfied atrbhis will, 
Lit. Seft. this Ciſtom 1s voyd : Becauſe.it 18 againſt tl 
212, Reaſon, that. it wrong - be done any. U 
ran , that he thereof ſhall be his own 
Judge : Fer by ſuch way, it he had Dama- 
. 8E8 


7 


| the Lews of England. CI 


| ges bur to the value of an Half-penny, he 
might aſſeſſe, and have cherefore 100 7. 


4 | which ſhouldbe againſt Reaſon; 


FR 


. 


el 


1 
( 


So a Cuſtom, that the Lord ſhall take pyrr1yg 6; 


« | for a Hatriot the Beaſt of a —_—_ Cro, 1 part, 


' vant and Conchant upon the Land of the Parker v. 
| Tenant is voyd : Becauſe this Cuſtom Cumble- | 
cannot have a Lawfull, or Reaſonable be- #914. 7253 

ginning betwixc the Lord, and a Stran- 

et. -; | 
: So.2 Cuſtom, that the Lord of the Man- 11 #. 7: - 
nor ſhall have three pounds for pound- 13-4 14-4: 
breach of every Stranger, is void, 

So a Cuſtom for Pariſhioners to pay Hob. Re 
their Tithes truely without view of the po/ts. Wile 


Parſon is not 200d, for it is avainſt Com- 101 v. BY. 
wy i n ſt divide of Carlifle. 


| ; Mon Reaſon, that any man judge, or Io7. 
: for himſelf, | 


So a Cuſtom of a Pariſh to take Fees 


| for the Buryall of a Dead perſon, though 

| carcied through, and -buryed elſe-where, 

| ls Yoyd, becauſe it is againſt Reaſon, that wy, Rep: 
| he that is no Pariſhioner, but may paſs Topſall v. 
' through the Pariſh, or lye in an Inne for Ferrers, f- 
| a night ſhould be forced to be buried £75 176+ 


there, or to pay as if he were; and ſo 
upon the matter to pay twice for his Bu- 
riall, In the Civil Law you have theſe 
words ; In nullo ar Loco Viftigal ab 

| 4llqua 


A View of | 
aliqua Perſona pro Corporibua ex nno Lig 
in alium tranſlatis prefietur. Grac, Cod, 
de Relig, & Sumpt. Fun. L. 15. 

Hob. Re- SO4 Cuſtom to have Suit to a Mill for 

perth Here all Corn ſpent,” and fold, is voyd, becauſe 

Green, f, unrezſonadke, 

189, - So a Cuſtom to have all the Lambs of 

Hob. Rep. the Pariſh reckoned together, as one mans, 

Barker ve is voyd , becauſe unreaſonable ; For by 

Cocker: this means it might fall out, that ſome one 

329- * mighthave bor one Lamb, and that might 
be taken for Tithe, and he that had more 
ſhould pay nothing at all. 

- So an Infant Fenant in Tayle of Land 

Cre 2 part, 1 Gavill-kind (where the Cuſtom was, 

Vaughan | Char an Infant above the Age of 15 years, 

2. Holdes; might make a Feoffment, and bind him- 
ſelf ) made a Feoffment of the Land n- 
tayled. This Feoffment 1s no difcontinu- 
ance, to binde the Infant, nor was good: 
by the Cuſtom ; for the Cuſtom ſhall ne-| 

- ver imble him to do a Tort, or an unrez- 
ſonable A. | 
So a Cuſtom that none ſhall- put his | 

2 H.4. 24, Beafts into the Fields after the Corn ſe- 
vered, and carried, before the Lord put 
in his Beaſts, is not good, for peradven- 
ture the Lord wil-never put in-his Beaftsz 
and therefore the Cuſtom j5"repugnant 10 
Commen Reaſon, No 
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- Soa Cuſtom of a Mannor, for a Copy- Cre. 3 put. 
holder for Lite, to cut down, and tell Reckey v. 
Trees, is a voyd Cuſtom, and unreaſonable, %88i5% 
2nd not allowable by the Luv of England ; 

for it is in deliruction of the Inheritance, 

and againſt the nature of a Copy-holder 

for Lite» Thus much of the Firſt Prox 


peri7» 


3+ The Second Property required in 2 
Particular Cuſtom is Certainty : AS 
for Example : 


A Writ of Dum fait infre 4taters WAS ; o , . 
brought againſt an Infant, che Tenant x3 Z 3. 
ple 2 Cuſtom, that when an Infant Firz,Barre: 
is of ſuch Age as he'can count x11 4. or 4 gh 
meaſure an El! of Cloth, his Feoffment 1s ,, * Po 
good: This Cuſtom is adjudged voyd for 
the uncertainty, 

So to claim Common Ratione Comme® 
rantie in Ville de Date 1s not good, for 
no man may have Intereſt in Common in ev. Lib; 6: 
—— of a Meſluage, wherein he hath Garcwards, 
no Intereſt 5 For Cuſtow ſhould always ex- Gile- 
tend to thaty which hathcerrainty and c0x- 
tinnances 

So. in 2 Replevin btonght againſt the 
Pricxeſs of Fhof;on, _ Defendantayowed 
G 2 af 
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Lachmner 
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A View of 


as Bayliff to the Sheriff of Dorſet , that | 


preſcribes to hold his Toxrn in the place 
where, &c. And to have of every Tenant 
a Demy-mark, or a. Horſe as a Reward 
at every Tournee This Preſcription ts _ 
for the uncertainty : And this lyes im tne 
Will of the Donor, which is uncertain. 


3- A Particular Com ought to have 
Continuance Without Interruption, time 
out of the memory of Man ; for if there 
be a diſcontinuance within time of Me- 
mory, the Cuſtom is gone, and Extin&, 
according to the Rule of our Law : Con» 
ſurtudo ſeme! reprobata non poreft amplin 


indaci. 'As if a Copyhold be leaſed by. 
the Lord of the Mannor, for Life, or. 
Years, according to the courſe of the Com- 
mon Lav, it ſhall not be again demiſed 
as Copy-hold, according to the Cuſtom 


afterwards. 


So' a Cuſtom upon a ſpecial Verdi 


was found to be, that if a Copy-holder 


in Fee dyed fſeiſed, his Feme ſhonld hold 
ic during his Life, as Frank-Bank, The | 
Lerd infeoffs the Copy-holder , who 


dyed ſeiſed, whether ſhe ſhould have 


It, &c+ Adjudged that ſhe ſhould not, 
fcr the Land/is not now Copy-hold, be- 


cauſe 


| m—_ —— "0 OI nn i. at. ts. 
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the Laws of England. 


cauſe it is abſolutely extin& by the Feoff- 
ment, 


&5 


So if a Copy- hold eſcheateth, and the £9 Lite. 


Lord maketh a Feoffment in Fee upon *2**% 


Condition, and entereth for the Condi- 
tion broken, it ſhall never be Copyhold 
again, 

"So if Tenant by Homage Aunceſtrell 
maketh a Feoffment in Fee upon Condi- 


C0. Lite, 


tion, and entereth upon the Condition 4,2. 5, 


broken, it ſhall never be holden by Ho- 
mage Aunceſtrell again, And the Reaſon 
in all theſe Caſes is, for that the Cuſtom, 
or Preſcription for the time 1s inter» 
rupted, 


4. And laſt property is, that a Caſtor 


; Oughe to ſubmit it ſelf to the Preyogative 
; of che King ; for that Cuſtom that exalts 
; itſelf above the Prerogative Royal is voyd 
| astothe King; Andthe Reaſon is,becauſe 


Preſcription of time maketh Cuſtom, but 
noctime runneth to the King. 

As in the Caſe of Whit T awers, the Cu- 
ſhom of London, to make Corporations is 
held yoyd, for the King only can do it, by 
his Prerogative. 

Sy the Cuſtom of London, to retain 


| goods pledged, till ſ:risfaftion be made 


G3 ef 


9 E.3.3. 
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86 A View of | 
38 H.6: of the money, for which they were en» 
25-4 paged, doth not extend to the Jewels of 

the Crown. 
358, 6, So Sale in Marker Overt, doth not alter 
23. the Property of the Kings goods, bur he 
may ſeize, when he pleaſeth, 
So if a man has Toll, or Wreck by Pres 
ſcription, this ſhall not extend to the 
Goods of the King, 
So Preſcription to have SanQuary for 
3H. 79: Treaſon, or to have Catalla Felonnm, &c, 
23.6, 13 void againſt the King, becauſe ſuch a 
Priviledge Exalcat ſe in Prerogativam 
Reps. 
hus you ſee, that Cuſtoms particular 
ought to have the Four aforeſaid Proper- 
ties, whereby they may obtain the force 
of Laws. I proceed now to the Third 
thing propoſed, wiz, To give you ſome 
Inſtances of particular Cuftoms , that I 
haye met with in cyr Law-Books. 


3+ Of | 


the Laws of England.! 


3, Of Cuſtoms that are found int 
Particular Places, as Counties, 
Cities, Boroughs, Vills, and Lord- 


ſhips-, 


T! is 2 Cuſtom in the County of Kexr, . 


that INies male ſhall equally inherit, 
and it is called Gavil-kind 3 and the moſt 
uſual Cuſtoms that are Attendant on this 
Cuſtom of Gavi/-kind are, That the Heit 


87 


- Gavill- 
inde, 


of the Age of 15 years, may give, and - 


ſell his Lands, and ſhall inherit though 
his Father be attainted, and hanged for 
Felony, according to the uſual ſaying, The 
Father to the Bough, the Son to the Plough. 
The Wife ſhall be endowed of the Moye- 
ty of the Lands, whereof her Husband 
dyed ſeiſed, ſo long as the keeps her ſelf 
Sole, and without Child, A man may 
de Tenant by the Courtefie without having 
any Iſſue. Lands in Gavil-kind are de- 
viſable by Cuftom, and Mr. Lamber: ſaith, 
That Lands in Gavil-kind may be given, 


| orſold without the Lords Licenſe. 


Note, That in no County of Eng/and 
Lands at this day be of the Nature of 
G 4 Gavils 


2.Borough 
Engliſh. 


3. Franke 
bank. 


Kitchin, f. 
102.Brat. 
lib. 4. 
Traft. 69 
Khiso 2. 


C9. Litt, 
33-0. 


4- Rene; 


A View of 


Gavil-kind, of Common Right, ſaving in 


Kent only. But yer in ciyers parts of 


England , wichin divers Mannors, and 


wi? > Sgt) Og 


Se1gniories, the hike Cuſtom 1s in force, | 


As mthe Mannor of #[lington the Cuſtom | 
Is, that all the Sons, and all the Brothers | 


ſhall inherit together. 
It 3s the Culttom of ſome Boroughs, as 
at Notingbam, that the younger Son thall 


inherit betore the eldelt, and this 15 called | 


Burgh Engliſh: D.&or & Stade Lib. 1. | 


cape 10, Litt, Se. 211. 

Tt is the Cuſtom of ſome places, That 
the woman being eſpouſed a Virgin, ſhall 
have all the Copyhold Land, whereof the 
Husband dyed ſeized, and this 15 called 
Franke-banke. 


Tru 


Fitzh. calls this a Cuſtom, by which | 
in ſome Cities the Wife ſhall have all ' 
the Lands'of her Husband for her Dower, - 
Nat. B. 150. Plowd. Com. f. 411. Lit. | 
Sett. 37. Cro. 2. parte Lathwer V. Avery, | 


f+ 126. 


Nete , That as Cuſtom may inlaree | 


Dower, ſo may Cuſtom abridge it, and re- 
firainit to a Fourthpart, | 
. Ir 1s the Cuſtom of ſome Mannor, that 
the Wife thall have the third parr of the 
Rent, and net any Land for her Dower, 2s 
at Buſh, El In 


the Laws of England. . 89 

In ſome places in Wales, the Wife ſhall 5. Moyery 
have thz Moyety of the Goods, whereof *f Goods. 
her Husband dies poſlefled. Cro. 3 part. 

Lord Haſtings v. Doaglaſs. 

' Within the Mannor of B. in the County 6. Eldeſt 
of Berks there is ſuch a Cuſtom, Thar if Paughter 
2 man hath divers Daughters, and no Son, *" Siſtere 
and dyeth, the elgeſt Daughter ſhall only 

inhe.1t 3 and if he have no Daughters, but &. Litr,' 
fiters, che eldeſt Sifter by the Cuſtom f- 4049. 
ſhall heric,and /ometimes the youngeſt, 

In the Mannor of O4ibam the Cuſrom Cro. 3 part, 
is, That Lands are deſcendable to the el- Moulin v. 
det Daughter, Ts 

It is a Cuſtom at Toſſirer, for a Com» 7. Com. + 
mon Rake-houſe, ref{raiag others with- mot yo 
in that place, to bake bread there, and _ os 
adjudged Reaſonable, Yi. Co, Lile8. The mop 
Cafe of the City of London, Brooke. 

In ſome places Chattells as Heir-Looms 703: 

( as the firſt beſt Bed, Table, Pot, Pan, 8. Bcir- 
Cart, and other dead Chattells moveable) 199% 
may go to the Heir, and the Heir in that (, tir. 
Cale may have an Action for them at the 1g. b, 
Common Lazv, and ſhall not ſue ſor them - 

m the Eccleſiaſtical Court, but the Heir- 
Loom is due by Cuſtom, and not by the 
Common Lav. 

| It 352 Cuſtom of the Hundred of Strer- 
TH, Ford, 
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ford , quod heredes Tenementorum infra | 
Hundredum prediftym exiften, poſt mortem | 
Anteceſſorum ſuorum habebunt, &Ce Prins | 


cipabium Ang/ice an Heir-loom, viz, De | 


quodam geners Catallorum, Henſilium, 8 


optimum Plauſtram, optimans Carucam, opti- | 


mM 44093 Cyphum, &ce 
g. Inqui- It is a Cuſtom of the City of Nornich, 
ſicien of 2 to inquire of a Debt upon a Bond. 


D->: upon Error upon a Judgment in Norvich in | 
a Bond: Debt upon an Obligation ; where the De- | 
Cr0 1 pat, fendant confeſſed it to be his Deed, bur, | 
G:ice V. according to the Cuſtom there, prayed, | 


Cc . ye : 
f. ogg Qw0d inquiratur de Debito. And therepon 


Jeant to make an Inqueſt to inquire there- 


of, which Inqueſt was returned, and found | 


it co be a Certain Summe, for the which 
Summe the Plaintiff had Judgement to re-« 
cover. And this matter was aligned for 
Error ; And, becauſe it was done accor- 
ding to Cuſtom, it was not reverſible. 
And thereupon the Judgement was af+ 

firmed. 
Yo. The Ir js a Cuſtom within the Mannor of 
Noniniti= Beawyninſter, That a Copyholder for Life 
Succeflor, May nominate his Succeſſor to have it for 
| Life 3 and that ſuch a Perſon nominated 
ſhould componnd with the Lord for his 


Fine 3 


Dad 


the Court awarded a Precept to the Ser= | 


+ wa . > = _-- Dc Came .cum—c—_ 


I I” hy 3% 


the Laws of England. 


Fine 3 and if he could not compound, then hs. 2 parts 
oO1G TVs 
Hoskins. 


he ſhould give ſuch a Fine as the Homage 
of the Maiinor ſhould affeſs, and ſhould be 
admitted, and hold for his Life, 


It is Cuſtom of pſzich for Burgeſſes, 11.Making 


to make a Feaſt upon their Eledtion. 

Walls a Burgeſs of Ipſwich was com- 
mitted to Prifon, and upon an Habeas 
Corpus, the Cauſe was returned ; Thac 
the ſaid Town was an antient Vill, and 
that therein was a Cuſtom to elec every 
year two of the Burgeſfles, who are called 

who uſed to make a Feaſt 
upon ſuch a davz And that the Defendant 
deing elected, retuſed to make that Feaſt , 
wherefore he was fined to pay 20 pounds, 
and impriſoned, untill he payd the Fine. 
And this was allowed to be a good Caftom, 
and well returned : Wherefore the Priſo- 
ner was remanded. 

It is a Cuſtom within the Mannor of 
Turlox in the County of B-4ford, That the 
Land is Demiſeable for 21 years, paying 
the Treble value of che Rent : And if the 
party dyed within the Term, That the 
Term ſhould be to his Heir, paying a 


OL 


f- 368. 


a Feaſt, 


T'to Of 2 


Fine, 


Fine Certain of one years Rent, and if (,, 21.4) 


he affigned the Term, the Aſſignee ſhould Pigev.—— 


have it, paying for a Fine, one years value {- 671, 


of 
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of the Rent ; And he who had it, might 
by the Cuſtcm, renew it for 21 years, pay- 
ing Three pounds value. 


er 


x3 OfFc. By the antient Cuſtom of Wales, Fes | 


males. males could not inherit, but at this day 


C9. 4. lift. women are inheritable in Wales, according | 


231. l 
hs to the Common Law in England. 
14. Of a 
Neif-.. Liber hom ducat nativam aliquam in uxo*» 
Co. Litt. yew ad liberum Tenementumy Cf Liberum 


123. 4. | 
Braf. Lip, T horum, fi ex ea due procreanthr filie, una 


It was a Cuſtom 1 Cornwall, quod þ | 


OT RES 


4. Tal, ;, erit cibera, & altera villana, quia ibi par- | 


6. 13.%. 2. tith ſunt pueri inter liberum Ppairem , O 


dominum uXoris FVillange. 


n5 Ot BA 
Law-wa> Boroughs, in an Action of Debt a man 


By the Cuſtom in ancient Cities, and | 


ger. ſhall not! wage his Law againſt a Mer- | 


chants Book. Perkins Tit. Deeds. 


16. Of Per Prerogativam Regis Cap. 17. the | 


_ wn. King ſhall have of the Lands of Ten:nt 
N.P, = 4. in Fee Simple, attaynted of Felony, Year, 
Day and Waſte; and after the year they 


ſhall be delivered to the Chief Lords, ex- | 


cept Lands in Glocefter, and that by Cuſtom, 
where Tenements ſhall reverc to the next 
Heirs maintenant afrer ſach Felomies done, 

as 1f no Felony had been done. 
pn 22 There is a Cuſtom in Quar/eyes in the 
Boar, County of $S outhampton, That the _ 
knere 


Ty 


> es 
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| there at all times of the year have uſed to 
' keep within the Pariſh, a common Bull, 


and a- common Boar, for the common nſe Cre. 1 pre. 
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of the Kine and Sows of the Pariſhioners Yiclding 


at any time Ouandocynque neceſſe foret, 
for he Rs of Cilies , = rows 
within the ſaid Pariſh: Adjudged a good, 
and Reaſonable Cuſtom. 

In the Regiſter you may ſee, that a 
woman was bavithed out of the Town of 
Calice for Adultery, by the Cuſtom of 
that place, and there appeareth Charts 


Pardonationis pro muliere baunita : Std_ 


nos non habemus talem Conſuetudinems 3 and 
if we had, it would be now a days thought 
by the Wives of our Cities, Boroughs and 
Towns a very unreaſonable Cuſtom, yea 
intollerable, fince it hath been the mode 
to frequent publick places. 


Thus you have had ſeveral Inſtances of - 


the partica/ar Cuſtoms within the Realm of 
England, 1 will now give you the Cuſtoms, 
that T have found in our Books appertain- 
ing tothe City of ZLondens 


TVs 
f. 56g« 


A View of 


The Cuſtoms of the Famous City 
of London are theſe following, 


1- Concerning Market Overts 


T is 2 Cuſtom of London, that there | 


12E.41. 
i:E, Sa, ſhall be a Market Overt every day | 
& 9. of the Week, except Sandayes and Holt | 


dayes, and in their Shops, as well as in 


other places of the City. 

As to this Cuſtom take theſe Reſo- 
lations. | 

Shops in. London are Markets Overt 
for things to be ſold there ; the Trade 


rpg of th: -Owner, therefore 5f Pjate be ſold 
of Marker there in a Scriveners Shop, the Property | 


OvinT1.f.83e 18 not altered, orherwiſe 1n a Goldimiths | 
Shop, 4f he who: paſſeth in the lireet may | 


Cro. I part, 
Palmer v, 
Woolley. 
454- 


alledged in Loxdon; That every fhop in 
London ſhould be ſaid to-be a Market 
Overt for all Wares there ſold, which the 
Court upon the firſt motion conceived to 
be too generall, and unreaſonable a Cus 
ſtom, And Anderſon ſaid , it had been 


- Afdlion ſur Tecver. A Preſcription Was | 


agreed, | 


OO ITY Woes 
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agreed, that if one buyes in a Shop any 
thing which appertains not to his Trade, 
as to buy Plate in a Mercer, or Drapers 
Shop, it is not a Market Overt as to that 
purpoſe. So if the Sale be in a Back- 
ſhop, or in another place not open, no 

property ſhall be changed by ſuch Sale, 
Attion ſur Trover, of a Silk Quilt, a 
Teſture of a Bed, Fine Silk Curtains, and 
a Cloak. The Defendant quad all befides 
tne two laſt, pleaded Not Gailty z Quoad 
them he pleaded, That the City of Lon- 
don is an Antient City, and that within 
the ſame is a Market every day for all 
Goods to be ſold in every part of the 
City, in every open Shop, every day Þe- 
ſides Sundayes and Hohdayes , betwizt 
Sun-rifing, and Sun-ſetting, fo as one of 
the Contraors be a Freeman ; And that 
he being a Free-man of the Company of 
Mercers, ſuch a day not being Sunday, 
or Holiday , bought thoſe things in his 
open Shop, wherein he had a long time 
uſed to buy ſuch Wares, of one Henry 
Cooper, for ſuch a ſumme,. and ſo juſtifies 
the Converſion z And upon this Plea, the 
Plaintiff demurred; and upon the firſt 
motion at the Barre, all the Court con» 
ceived, 'rhat the Plea Was not good ; = 
the 
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Crs. 2 part, 
Taylor v.; 
Chambers, 


Dyer 317. 
Stamford 
Lib. »,c. 


Fa - Tt holden before him, or his Deputy. And 


f- 250. 


Co. Lit, 


A View of 


the Cuſtom is too generall, that every Free» 
man might buy all manner of Wares in 
every Shop, &c. For then a Scrivener 


might buy Plate in his Shop, and thi | 
like, &c. which is ror Reaſonable, And | 
here he being of the Myftery of the Mer- | 


cers, to buy Petticoats, and Cloaks, ec: 
It is not agreeable to his Trade. And 
Pophams ſaid, that it had been Reſolved, 
that ituch Cuſtom being found by a Special 
Verdict was unreaſonad 

was adjudged for the Plaintiff. 


2, Concerning the Office of Coroner« 


BY the Cuſtoni of London , the Lord | 


Maior (the Kings Butler) 1s perpetual 
Coroner, and the Court of Coroner is 


likewiſe his Lordſhip is Eſcheator there 
by Cuſtom. 

In Caſe of Outlawry the Judgement 
1s given in the County Court, by the Co- 
roners, ſaving in Loadon Judgement 1s 
given by-the Recorder, and not- by he 


{.183.b Maior, and the Judgement/in the County 
Court 1s, [deo ut/agetur per Fudicinn Co* | 
ronatorumy and in London, Per Fudicium | 
Recordatiurite 


Error 


le : Wherefore it | 
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Error to reverſe an Outlawry in a Quo 


 Warrantoz The Error ailigned was ; be- Crs. » part, 


cauſe the Exigent is returned, /deo at/e- Garrard 


| | gar eff ; And he doth not name, any 7* N*gcws 


| | Coroners; ſed non allocatur 3 For this Out- 


+531» 


lawry being in London, where there is 
not' any Coroner, but the Maior for the 
time is perpecual Coroner; And the 
Courſe is not to return there Per Judis 
cium Coronatorurm 3 but generally, [geo 
utlegatia eff. 


3 Concerning Parſon, and Charch= 
Wardens. 


| BY the Cuſtom of London, the Parſon, 7: 7-29 


Cos 2 part® 
and Churchwardens are a Corpora- Warn 


tion, to Purchaſe, and deviſe their Lands. Caſe. 
49 E 3.1, 
4. Concerning the Eleition of Church= 
Wardens- | 


BY the Cuſtom of Alhallows in London, : 
the: Pariſhioners there uſe to elect £9 £15 13. 

non pr andnot the Parſon. As t-7 

appears-by this adjudged Caſe, ;,- - 

| nach of, rs mh EL of 

Athallons in London: prayed a-Protibiti- 

on, for that whereas ; 


I, 


y the Cultom of the 
H ſaid 


A View of 


Cro. 2 pit. (aid Pariſh , the Pariſhioners uſed every 


year to ele&t Church-wardens, one of the | 
Pariſh who had born the Office of Scaver- 
Ter, Sideſman, or Conſtable ; And that | 
every year one, Who had been elected 
Churchwarden, is eleted to continue a | 
year longer, and tobe the Upper Church» | 
warden, and anocher 1s choſen to him, | 
who. is called the Under Church-warden | 
That ſach a Choyce being made in that. 
Pariſh of the ſaid Warner to. be Church | 
warden, the Parſon, notwithſtanding that | 
Election, nominated one Carter tO be! 
Charch-warden, and procured to be (worn | 
in the Ecclefialtical Court, and denyed | 
the faid Warzer as Church-warden, aCcors | 
ding to the Ele&tion of the Pariſhioners; 
and this by colour of the late Canons, 
That the Parſon ſhould have the EleRi. 
on-of one of the Church-wardens + And 
this being againſ the Cvſtom, a Protubi- 
tion was prayed, and a Preſident (hewn 
in the Common Bench, Paſch. '5 Fac. for 
the Pariſhioners of Wa/brooke in- London, 
where ſach a Prohibicion was: granted ; | | 
For it being a ſpecial Cuſtom, the Canons | 
cannot alter it, eſpecially m London, where 
the Parſon, and” Church-wardens are a 
Corporation 5 Abd if eyery Parſon _ | 
. aye 
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have ele&ion of one Church-warden with 


\ out the Aſlent of the Pariſhioners, the 


inight be much prezudiced, &c. 
5, Conterning the Choice of 4 Clerks | 


T is a Cuſtom of the :Parifh of Saint 
Katherines 1n Goleman=ſtreet to plate a 


| a Clerk there, by the EleRion of a Ve= 
; firy, 


—— 


Zermin, Re&or of the Pariſh of St. K+ Cr0; 2 part; 
| therines in Coleman-ſtreet, and Hammond, J _ 
& 


as Clerk ehere, ſued in the Spiritual Court, C 
to hay2 the ſaid Clerk eſtabliſhed there, 
being placed there by the Parſon, accor- 
ding to the late Canon, That the Parſon 
of the Church ſhould have the plating of © 
the Clerke 3 where the Pariſhioners diſtur- 
bed him upon pretence of a' Cuſtom to 
place a Clerk by the EfeRtion ' of their 


 Veſtry. And upon this ſurmiſe of a Cuftom, 


the Charch-wardens , and Pariſhioners 


| prayed a Prohibition 3 and afrer divers 
| Matjons, a'Prohibition was granted ; For 
| they held, That it was a good Cuſtom, and 


f 
x 
# 


that the Canon cannot take ir away, 


H 2 6, Chn* 


don 


C8,L1þ.11; 
Grants 
C alc, 


- 2innivg ,. for it may be that this was ſj 


--., 2.:Reſolved, That the Parſon may ſue 


Hov. Ret, 
Les held 
Vo T:'dales 


4 View of © 
6. Concerning Tithes for Houſes. 


BY the Cuſtom of London, Tithes are : 
payd for the yearly Rent, or value of 
Sb 
As to this Cuſtom take theſe Reſolu- | 


TITS Ae WD 


1101s following : - 


2. Reſolved, it is a good Preſcription, 
that every Inbabitant in a Pariſh have paid 
two ſhillings in the pound, of the value! 
of their. Houſes', per annum, in Lieu 6; 
Tithes, becauſe it may have a Laivfull be-! 


time out of minde, for the Lands, where- 
vpon Houſes were built, as a Jfodwu Del 
cimanidi,” . 


fer ,itin the Conrt Chriſtian, for that it is 
19 the name-of Tithes, and every ancient 
City. and Borough,. had for the moſt part 
ſuch-Cyſiom for their Houſes, for the main- 
tenance of their, Parſon. 

-.- Door Leyfietd Parſon of St. Clement! 
withour- T emple> Barre, ſ1ed OVer Tyſdai:' 
bis Pariſhioner for Tithes of certain St 
bles, and Libeted, that of Common Right, 
and by Preſcription out of minde , ce 
Paxfonbere uſed to have a Modms Decir 


mand 
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mandi for the Houſes, : Stables, and Build». 


 "10g9, that is to. ſay, after the Rate of the, 


Tenth .part of the Yearly Ren, or valye 
of the ſame, and ſo he' proceeds to de- 
mand accordingly z whereupon. a Prohi- 
bition was deſired, and the. Op1n1an of the 
Court was, that a Prohudition- was to! be 
granted, for de Communi Furey no Tithes: 
are to be paid for the. Yearly Rent, or 
value of Hoaſes, for Tithes 'are paid for” 
the Revenue and Increaſe of things ; and 
therefore. no Tithes are tg be: paid 4n any 
ſuch Caſe, in any Cities, or Towns in" 
Enoland, ſ1ving 10 London, and this Pa- 
riſh 1s out of London, and the Liberues 
thereofs 


» 
* « 
” 


. 


7. Concerning the Chamberiayn of | 
London, | feof) 


4» 
TT 


"\HE Chamberlain ;as 8: Sale"Corpar:: 
ration, to him and-his Succeſſors for; 
Ocpnans 3 and a Recagnizance, or Bond, 
made to him and his Syecefſors concerning 
Orphans, ſhall by Guftam g2 co his Suc- 
ceſlor, as. appears: by theſe following Au- 
thorities;: , i 68 561, 7 16912 
In caſe of a Sole Corporation, or Body: 
Politique, as Biſhop, Payion,' Vicar, &c, 
H 3 | nd 


of Fiew of 


no Chattell, either in Action or Poſlefſi» 
on, ſhall go in Succeſſion, but the Exe. 
cutors or. Admuniftrators of the Biſhop, 
Parſon, &s. ſhall have them ng more than 
the Heir of a private man can haye them, 
for Sacceſſion in a Body Policique 1s as 
an Inheritance in caſe of a Body private, 
Bat otherwiſe it is 1n caſe of a Coporati- 


on compoſed of many, as a Dean and | 


$ 


Chapter, Maior and Commonalty , and | 
ſuch like, for there they in Judgement of | 
Law never dye, Yet the Ciſe of the | 


' Chamberlayn of Londox diff:reth from all | 
theſe, and his Succeſſor may in his own | 


Name have Execution of a Recognizance 
acknowledged co his Predeceſlor for Or» 
phanage money, and the Reaſon is, be- 


cauſe that in this. caſe, the Corporation of | 


the Chamberlain is by Cultcm, and the 


ſame Cuftom that hath created him, and | 


made a Corporation {in Succeſſion as to the 


ſid ſpecial parpoſe' concerrung Ocpha- | 


nage, the ſame Cnſtom hath jnabled the 
Succeflor to take ſuch Recognizances, Obli- 


"ues WRrv 


gations, &c, that are made to his Prede- | 


ceflor. 'Andthis Cuſtom is founded:upon | 


great Reaſon, for the Executors, :or Ad» | 
nuniftcators of-the Chamberlain ought not | 


to-jntermeddle with ſuch Recognizances, | 
| ET Obligations, | 
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Obligations, &c, Which by the ſaid Cuſtom 


are taken 1n the Corporate capacity of the 
Chambeilain, and not in his private. 

Error of a Judgement in Debt in the 
Common Bench upon Confelſion, The Er- 
ror aligned was, That Wilford brought 
debt upon an Obligation, as S$.cceflor of 
Brandon late Chamberlain of Londong That 
the Chamberlain hath uſed from rim2, cc, 
to take Bonds to him, and his Succeflors, 
And that there 'is a Cnftom there, That 
the Succeſſor of the Chamber'ain ſhall ſue 
thoſe Bonds in any Court, and further al- 
ledges, That all their Cuſtoms are con- 
firmed per Parliament. 7 R. 2+ And the 
Plaintiff bad thereupon Judgement, where- 


as by Law this Obligation, being a Chat- 


tell, cannot go to a Succeſſor, And for 
this Cauſe Foſter moved, That it was Er- 
ror, and the Judgement onght to be re- 
verſed : For there is a difference as it 
appears 20 F. 4. 2. betiixtan Obligation 
made'to a Corporation, which confifts of 
one 'ſole-perſon, as Parſon, Prebend, &c; 
For that ſhall not go to his Succeſſor 3 
for he-may make'an Executor, who ſhall 
have the Benefit thereof : But of a Cor- 
poration, which conſiſts: of divers Per- 
ſons, as Dean and Chapter, &c, which 
H 4 cannat 


103 


Cr0 x part. 


Byrd v. 


Willtord, 


f. 46 4» 


A View of 


cannot have an Executor, There the Obli- 
gation made to one ſhall go in S:cceflion ; 
And here by the Death of the Chamdber- 
lain, in the Interim, before a Succeſſor 
hall be elected, none can have the Aci- 
on : And if it ſhall go to the Succeſlor 
only, the Action 1s ſuſpended 3 ard a per- 
ſonal action once ſuſpendeg, 1s gone for 
ever, Bat on the other part it was moved, 
That in regard it 1s alleaged to be a Cot» 
poration for that purpoſe to take Obliga- 
tion, 1t may be well allowed, and ſhall go 
to the Succeſſor, and not. to the Executor, 
and ſo is 8 F,4.18, And ſo was the Caſe 
Rule here, Paſch, 21 Eliz. Afabbes Caſe. 
And Godfrey ſaid, That it was one Tay* 
ters Caſe, ſo ruled accordingly : Where 
Debt was brought by the Succeſſor of the 
Chamberlzin, in the Maiors Court, upon 
ſach an Obligation, and a Recovery, and 
Error thereof brought, and before 1an- 
wood, and other ſpecial Commulſtoners tor 
this purpoſe, the Judgment was affirmed, 
And of that Opjnion were Gaydy and Fen 
ner ( Pipham, & Clench abſentibus ) For 
cth2 Chamberlain is a Special Corporation 
to. that purpoſe, and an Obligation may as 
well'goin Saccefſion, as Land (as Dyer 48. 
35) and thexefore the Caſtor bzing avened 
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to be ſo, it 1s lawfull and Reaſonable, &c. 
Wherefore they gave Rule, That, it other 
matter were not ſhown to the contrary 
upon the firſt of the next Term, that the 
Jadgment ſhould be affirmed, 

Note, In Mich« 43, & 44 Eliz. in the 
Queens Bench, betwixt IWilfordy and Hut* 
zen, Debt was brought upon ſuch a Re- 
cognizance made to Brandon his Prede- 
ceſlor, ailedging the Cuttom, of London for 
the Chamberlain to take Obligations, or 
| Recognizance tq them, and their S:cceſ- 
ſors, for Orphans portions. And, after 
Judgement tor the Plaintiff, Error was 
brought chereof in the Exchequer Cham- 
ber, where the Judgement was 2firmed. 

But the Queſtion may be, Whether 4 
Recognizance taken in London for Orpha- 
nage Money, be ſuable in the Courts at 
Weſtminſter ? 

Debr upon a Recognizance, acknow- 
ledged to the ſaid Plaintiffs in London, 
according to the Cuſtom there; for Or- 
phanage money, and alledged the Cuſtom, 
that had uſed there to take ſuch Recog- 
nizances, and the Queſtion was, Whether 
Debt lyeth in this Court, or was to be 
brought in 7,,zdon only, where it is Main- 
tainable þy the Cuſtom? And all the 

| Court 


Io5 


Quzre. 


Reſ. 


ver Fn vega i rag 90m wag ar 
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A View of 
Court reſolved, That it was a good Re- 
cognizance 3 And that Debt lyeth for it 


in this Courr. Ard Coke the Queens At- 
torney, who was of Councal in the Caſe, 


ſaid, That it hath been fo adjudged in thi 


Court betiveen Sharing:.n, and Fu/x00d, 
8. Concerning the C:ftsdy of Orphans, 


T is a Caftom 0 London, that the Maior, 
and Aldermen there, hive the Ward- 
ſhip of Orphans, and diſpoſition of their 
Lands, and Goods. 
Ca. 4 117, , The Mator, ard Aldermen, ſayes Ceke, 
248, by cultom have. the Cuſtody oft Orpaans 
within the City of Lond-n. And if they 
commit tne Cuſtody of the Orphans to 
another man, he ſhall have a Raviſhment 
of Ward, if the Orphan be taken aways 
ViiF. n. I, 142.% 32 E. 3. gard. Jl, \ 


9, Concerning the Lird Mfaicirs E xa* 
mination of Plaintiffs. 


He Cufiom of London is, and hath 

(9: 4. Inſt, b22n time out of minde, that when 
f-243: amis impieaded betore the S1erifs, the 
Maor upon the ſnegeſtion of the Defen- 

Gaiit my ſend for the Parties, and for 

th: 


Di 


| be barred. 


Ci Udren » 


Civilians call Collatis Bonoram. 
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the Record, and examine the Parties upon 
their Pleas, and it it be found npon his 
Examination, that the Plaintiff 1s ſatisfied, 
that he may award that the Plaintiff ſhall 


Co. Lib. 8. 
fo 126. 


Note, This Coftom holds good, before 
any Judgement given, but by no cuſtom 
the Maior can examine atrer Judgment. 


IO. Concerning the Advancement of 


Ae Ciftom of Lendon 1s, That if che 
Father advance any of his Children 
with any part of his Goods, that ſhall ,.. , 
barre them 'to demand any further part, 
unleſs the Father under his Hand, or in Cv. Lis.t:. 
his laſt Will do expreſs, or declare, That f+ 113: 
it was bnt in part-of Advancement, and 
then that Child fo partly advanced, ſhall 
put his part in-H»chpote, with the Execu- 
tors, and Widow, and have a full third 
part of the whole, accounting that which 
was formerly given unto hind as part there- 
of. And this 1s that in Effect, which the 


C0. Litt. 


Tl. Cons 


A View of | 


Ii. Concerning a Concellit Solvere, 


\ 


T is a Caſtom of Zondon, to maintain 
an Action of Debt, Sur conceſ/it ſolvers. | 
1H. 7. 22.4. Pyndes Caſe. I E. 4. 6. 
38 H. 6.29. | 
Naturt Ir 1s — the City of London 
Br:vium, tO have an Attion ſur conceſſit ſolvere, and 
7:t. Bri:t, to enquire of the Daty of the Obligation 
= War- confeſl=d, and pray that the Daty may be 
261,6, 2nquired of, @#c. 
Debt upon an Obligation. The De- 
fendant pleaded, That the Plaintiff was 
4 hs indebted unto him, &> conceſſit ſolvere, and 
B :inforch, PIadeth a foreign Attachment in Londoy. 
The Plaintiff proteſtando, quod non habe- 
tur tale Record. pro Placito dicit ; That he 
pro diverſis Denariorum ſumemis per ipſum 
Prefatum R. prins debitis , non conceſit 
folvere the ſud ſumme , modo & forma, 
prone, &c, Whereupon the Defendant 
demurtes, and to be adjudged to be 
206d Barre, for the Debt is well traver- 
ſed. Wherefore it was adjudged for the 


Plain, , 


12. Conn 
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12. Concerning Lands in London, 


Y the Cuſtom of London, Lands are 15 E,4. 9. 
pleadable in the Huſtings. Co. 4. hift, 
Of Lands holden, no Writ doth lye but Fe 247. 
in Londen, according to the Cuſtom, Dyer 


I5 Eliz. fo 317» 


I3. Concerning Debtors becoming. 
Fugitives 


Uiſtom of Londen, that if a Debtor be y x 4:5, 
Fugitive, he may be arreſted, before Mov. R'p. 
the day, to finde better Security, Yi. Man, 7+ 36 Day 
Caſt. $3. ®, Savadges 
b) : Co. Lib, $8, 
Cuttom of ZT,onden, that the Creditor f 12, 
may arreſt his Debtor to finde better Se- 
CUrity. IT MH, 6+ 3. 4. 


I4. Concerning the Enrollment of 
Devizes. 


B: the Cuſtom of Zondon, a Devize of Cre. 1 pit. 
Lands is not good, unleſs it be inrolled þ*1mmn %. 
within a certain time. : ming _ 


15, Con 


: 
A 
& 


bY 


4; 


H1v., Rep. 
Lucit”s 
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15. Concerning the enrolling of 4 
1eftan.ent of Goods. 


|þ isa Cuſtom of London, that 2 Teſta 


L meat of. Goods there, ſhall be inroſled 
in che Huſtings. 


16. Concerning Freeemens Execntors. 


T- is the Cuſtom of Zondon for Execus 
LJ tors of Free-men to give Bond in Court 
of Orphans, as well as the Spiricual Coutts 
As for Example : 

O:e Lach was brought to the Barre by 
Habeas Corpus cum Canſa, direted to the 
Maior, Aldermen, and Saeriffs of London, 
who certified the Cauſe-as followeth, That 
there hath been a Court of Orphans time 
out of minde in London, and that the cus 
tom hath been, That if any Pree-man, or 
Free-woman die, teaving Orphans within 
age unmarried, that have had the cuſtody 
of their Bodies, and Goods, and that the; 
Executors and Adminifirators have uſed, 
and onght to Cxhibic true Inventories b& 
fore them, and if any Debt appears due, 
to b2come bound to the Chamberlain, to 
the ule ef the Orphans, 11 a Reaſonable 
$1mme 


a__— _ — — —_— # a 


the Laws of England. 


Samme, to make a true account upon Oath 
of they till they will become bou d, and 
then ſhewed, That one Fane Cxtier Wi- 
dow, bing a Free-wcman , Fiſkmonger, 
died, leaving divers Orphans, and thac 
this man was Adminiftrator, and had ex- 
-ibited an Inventory of 1000 /. debt un- 
received, and was required to give Bond 
of 20CO /« ut ſupra, and refuſed per q:u0d,&<. 
And it was alledged for the Priſoner, that 
he was already bound in the Prerogative 
\ Court to make Accompt, and ſo he ſhould 
be twice bound : Alſo that he was infor- 
med that there was no ſuch Caftom for 
Widows of Free-men. Bur the Court an- 
ſwered, that they could not examine the 
truth of the Cuſtom, bur the validity of tt, 
and they held it Reaſonable encugh, If it 
were true. Andiithe Ecclefaſtical Courc 
would impugn -a Lawfull Cuſtom , thc 
Court might grant Prohibition. 


7: Concerning Covenant 5s 


T is a Caftom , That Writs: of Cove- 

nant are maintainable wichout Spectal- 
ty. Fi. New Terms of Law. (+96. 4. 

Covenant in Londen upon a Bill, and 
without Specialty by the Cuſtom, 22 F.4.2- 
15. Con” 


a £ £9 
22 E 4.2. 


Pithins, 


o 27, 


1iE.'4.þb. 


IE, 4.%. 


- to Merchants Books. 


Tu, Fairz. 


A View of 
18. Concerning Lan-Gager relating 


TT is a Cuſtom of London, that 2 man 
ſhall not wage his Law againſt Mer. 
chants Books. 


19; Concerning Law-Wager.for Tabling. 


T: 1s a Cuſtom of London , that Lan 
Gager ſhall not be allowed for Tabling 
againſt the Teſtimony of an Alderman, 
Or, it is the Cuſtom of Londox, that in 
Debt for Tabling the. Defendant ſhall not 
have his Law. 1 E 4. 5. 


20. Concerning Lauw-Wager gs ouſted 
upon Oath. 


Uſtom of London, That if the Party 

Plaintiff, in Debt upon a Contra# 
produce two men before the -Maior, &4. 
that he will fvear the Debt is true and 
Reall, that he ſhall be onſted to hare 
his Law. | 


21s, Con” 
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21. Concerning Diftreſſer. 


T is a Cuſtom of London, that Beaſts Byer, F, 
diſtreined, or Goods taken in London 345+ 6. 
ſhall not be Replevizable , by Writ out 
of the Chancery, but by the Sheriffs of 
London« 


22, Concerning Fide-Juſſors or Pledges, 


Ip is a cuſtom of 7,99don, that an Aion ? * 4:6. 
of Debt lyes againſt Pledges withour #3, *3'**: 
Writing, 


23. Concerning the Liberty of entring 
upon anthers Ground. 


Ih is a cuſtom of London to put Ladders, 

or things upon the Land, or Ground, 
of another, or Houſe adjoyning, to. re- 
pair his Houſe. 


24+ Concerning Devizts in Mortmayn. 
[T is a cuſtom in London, that Free-men 


there, may, by their Teſtament inrolled 
bequeath their Lands that they be ſeiſed' 


of to whom they will, except to Afortmayn 3 
T0 I F559” 5 0 


114. ' A View of 


AMortmayn. As for Example : 


there was no ſuch Cuſtotn. The Defen 
dant afterwards was well apprized of tle 
Cuſtom, that it ought to be a Free-mar 


wherefore he amended his Plea, and the 
other took Iſſue, that he was not a Free 
man that devized, ec. And fo you ſe 
the cuſtoms, that a Citizen, and Free-man 
may devize, bar not a Citizen only. 

Vi. Cro. 3 part. Lanncelott Ve Allen, |, 
248. The Maior and Commonaity of Lot 
dong f. 575- The King v. Babſhas, fe 347. 


236-0 oncerning Trad. 


\Uſtom of London, That one being 
Apprentice , and made Free-man, 
may uſe any Trade ;. | 
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and if they be Citizens, and Free=me 
that they may alſo bequeath their Lands ty 


5.7.10, In an Aion of Treſpaſs brought it 

| 19.4.b. [ondon, &c. the Defendant alledged # 
Cuſtom in London , that every Citizaj 

may devize his Land, and conveyed tt 

him a Title by the Devize of a Citizeny 

and gave colour to the Plaintiff ; And thi 

Plaintiff having taken a Traverſe , thu 


and Citizen, for Citizen is not ſufficient 
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Information -by Flecher -for the King cvo, 3 part. 
and himſelf againſt Bag ſha, and demands The King 


_ pprentice : The Defendant plead- 
ed the Cuſtom of London, That one being 


* an Apprentice for ſeven years, and made 
4 Free-man of London, of any Trade, may 


uſe 'arly other Trade in the ſame City 3 


and ſhews, That he was bound an Ap- 


prentice in the Art of the Cordwayners, 
and ſeryed therein for ſeyen years, and 
was made Free-man of London, whereb 

he juſtifies, cc, The Iflne being zoned. 
whether there were ſuch a Cuſtom as is 
pleaded 3 Lirtleron, Recorder of London 
certified, Ore renys, That there was not 
any ſuch Cuſtom generally ; for he ſaid, 
that the Cuſtom is not, That one bronghr 
up as an Apprentice in: the Trade of 
Goldſmith, Cutler, &c. being a Free« 


| man of London, by colour thereof may 


vſe-any other Manual Trade : But -one 
of a Trade, who uſeth Buying and Selling, 
may exerciſe another Trade of Buying, 
Ind Sefſing. Bat this be did not mention 
m his Certificate, Þnt generally, Ore ce- 
aus, certified, That there is no ſuch 

| & 3 _ Cuſtom 


{ 22 /. upon the Stat, of the 5 Eljz. for vings, 
| Occupying the Trade of Goldimith not ''347- 3% 


4 View of, 
Cuſtom as is pleaded. Yj, Cro- 3 part. 


Appleton ve Stoughron;.516. 


21 H, To 
38. 4. 

I E.4.6. 
35 H.,6425» 


26. Concerning a Feme Sole Merchant. | 


I T is a Cuſtom of "EUR t a Feme | 


Covert Sole Merchant. ſhall be -im- 
leaded, and implead' without her Hus 
and. Or, a Cuſtom, that a Feme Co 

vert being a Sole Merchant, may have an 


Action without her Husband , -and an} 
Action maintainable againſt hex without} 


her Hasband. 

Upon an Habeas Corpres to London, t0 
xemove the Body cum Caus4 of the Wike 
of Bemett, it was returned, That an AR+- 
on. of Debt was brought againſt her, and 
her Husband in London, as a Feme Sole 
Merchant, for Wares bought by the ſaid 
Wife, wherein the Husband is only na- 


med for Conformity, and by the Cuſtom, | 
the Execution ſhall, be only againft her: | 
Lipon this returned before the Lord! 
Richardſon , he took Bayle de Bene of 


becauſe it was affirmed, thar,, the Feme 
Merchandized only for her Husband, in 
buyin Wines ( her hausband being a Vint- 
ner) zn which Caſe it ſeemeth, ſhes 
out 
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the Laws of England, 


out of the Cuſtom, and ought not to be 


charged 3 and ,it. was moved to have: the 
DireRion of the Court, what ſhould be 
done, for the Feme continued in Priſon, 
and the: Cuſtom vf' London was read , 


| That 4 Feme Sole Merchant is where the 


Feme trades by her felf in one Trade, 
with which her Husband doth not meddle, 
and buyes, and ſells in that Trade; there 
the Feme ſhall be ſned, and the Husband 
named only for Conformity, and if Judg- 
ment be given againſt him, Execution 
ſhall be only againſt the Feme, and Rich- 
ardſon and Yetverton conceived, That ſhe 
ſhould be diſcharged; for when vw a 
pears by Examination, that ſhe uſed the 
Trade which her husband uſed, ſhe in 
Law is but ſervant to her Husband, and 
the Wares coming to his uſe, he by In- 
tendment is to be ſued; and this Caſe is 
out of the Cuſtom, for it ſeemeth this 
Cuſtom intendech only where the Feme 
uſeth one Trade, and-the Husband ano- 
ther, and doth not 'meddle- with his wifes 
Trade, nor the Wife with the Husbands 3 
but when ſhe deals in her husbands Trade, 
and in none cher, it ſhall be accompred 
her Husbands Trade, and then the Hus- 
band ought to be ſued, and nat the Wife 3 
I 3 But 


C70. 3 parts 
Largham 
v. le Feme 
de John 
Bewer, f. 
68, 69, 


A View of 


But Hutton, Harvy, and Coke were of } 


another Opinion 3 foraſmuch as the Writ 
had returned, That ſhe was ſued-in 
London as .a Feme Sole Merchant, accor- 


ding to the-Cuftom of London, and theres } - 


fore this is ſuch an Acisn, and Cauſe, 
wherewith this Corfft ought not to med- 
dle, nor take Conuſance, nor. can give 
the party Relief, although he had good 


cauſe of Suit ; for in London they are | 
Judges of their own Cuſtoms, and by In- | 
rendment will proceed in their Courts | 
there, according to their Cuſtoms, and } 
not otheriviſe, and therefore we ought net | 
to take away their Priviledges, nor remove | 


the Action out of that Court, where we 
cannot give Remedy in this: And it 15a 
foreign ſarmiſe, That it appears not in the 
Recurn, the Feme uſed the ſame Trade 
her Husband uſed, alſo they conceived, 
although ſhe aſed the ſame Trade that het 


Husband at any time uſed, as in this Caſe | 
is pretended, yet becauſe at that time of | 
the Contra (as was affirmed) the Hus--| 
band did not meddle with the Trade, but | 


ſhe only uſed it, and the Husband was 


then in the Kings Service, beyond Seas, ; 


25 2 Seuldier, although he now returned 


Ns F : 


bare, and needy, yet did he not meddle | 


with 


the Laws of. England. 
with the Trade (as was affirmed by Oath) 
and theſe Contracts were made in his 
Abſence (as was likewiſe teſtified by Oath) 
It is no Reaſon to accept Bayl, where an 


- Aion cannot be: grounded upon that 


ContraR- in this Court, But to remand 
the Cauſe, according tothe Books, 1 Eg. 
4. 6. 35 H. 6. 28. 9. E. 4.35. 21 H.7. 
18. But afterwards it Was agreed, and 
compounded , and nothing done, Y;ide 
Miche 29 H. 6. Rote 344+ betwixt Gep- 
pings, and Harding. This Caſe pleaded, 
and Iſſue taken by delivery of the Feme, 
and found for the Plaintiff, That ſhe was 
not a Feme Sole Merchant : So that eve- 
ry Feme which tradeth in London, 31S not 
a Sole Merchant; 


27. Concerning Aftionable Words. 


T is a Cuſtom of London to maintain ,,,- , 
> . 3 part, 
an Aion on Scandals, and words of Dimmock 
Defamation, that.are not A&tionable in v. Fawcer, 
2 Court at Weſtminſter. As to this Cuſtom _ & 


take theſe following Reſolutions : 


Margaret Hart bronght an Action in 


the Sheriffs Court in London againſt ano- 
I'4 thes 


Cro. 3 parts 
Harts caſe, 
350 


Cro. 3 pitt. 
Bower & 
hu wifc, 

v. Cooper, 
fe4364487- 


A View of 
ther woman, for ſaying, That ſhe was an 
arrant Whore, and nent from Chamber t 
Chamber playing the Whore, This was re- 
moved by Habeas Corpua into the Kings 
Bench , and Bayl put in. Sroxe moved 


for the Plaintiff, to have the Cauſe re} 
manded, becauſe for theſe words Aion | 


lies not here, but they were a&ionable 
there by che Cuſtom of London, becauſe 


ſhe is puniſhable for ſuch offence, But | 
the Court denyed to grant a Procedend, | 
and ſaid, an Action lyes not for theſe | 


words z but that ſhe ſhould be! ſued 


for Defamation. in the Spiritual Cout | 


only. 


Aion upon the Caſe .in London, for 
words of the Feme, Thou art a Whore, 
and « Tao-p:nny Whore, Upon an Hi 
beas Corpus this Cauſe being removed, 
Croke ſigned a Prodeceado Becauſe he was 
informed it 15 good cauſe of Action in 
London by the Cuſtom (for they ought to 
puniſh ſuch perſons with Carting and 
Whipping ) and that it Iyes not 1m this 
Court. And now Pheaſant moved to 


have a Superſedeasy and the Canſe re- | 


LY, Oo as: oth. - eons. AW SS 


Ld En 


toe 0H Wray _ 


moved 3 for he ſaid it was againſt Law, | 
ro ſuffer ſuch ARions to be proſecuted | 


- 


in | 


the Laws of England. 


in Londop, upon pretence of a Cuſtom, 


where they are not maintainable in a Su» 
periout Court : But Stone prayed, That 
no Superſedeas might be granted, for he 
ſaid, an Aion lies in London, for theie 
words by Cuſtom : Becauſe a Whore 
there is to ſuffer Corporal puniſhment, 
viz. Carting, and Whipping : And it is 
an Offence preſentable at the Wardſmores 
Inqueſt, and there puniſhable ; ſo being 
ſubje& to a corporal puniſhment , it is 
reaſon ſhe ſhould have her A&ion there. 
And if the party conceives himſelf grieved, 
he may have a Writ of Error; and it 
againſt Law, may reverſe it : And cited 
Trin. 8 Car, ſuch a Cayſe being removed 
by Habeas Corpus , A Procedendo was a- 
warded in this Court upon debate. And 
fo all the Court held here, excepc Berke- 
ley ; Who conceived that a Superſedeas 
ought to be granted. And it was alledged 
by Stone, That by the Stat, of 21 fac- 
after a Procedendo is awarded, no Super- 
ſeitas ought to be granted. But the whole 
Court was againſt him in that poynt : 
For when a Procedendo unduely ve! im= 
provide emanavit , the uſe is to grant a 
Superſedeas. Bur here it was conceived by 
Tongs , Brampſton and Croke , That the 
uh Procedendo 


123 A View of 
Procedendo Was well awarded ; therefore 


we denyed to grant a Syperſedeas, 


Co. Lib. 4. 


big rife v. out of London by Habeas Corpus, 2 Pro- 
Crotkk. 72{:ndo was prayed, becauſe the Aion 


was maintainable in London, _ not | 


ar the Common Law ; denyed by the 


Curc, for ſuch Ciſtzm to maintain an | 


Action forbrabling words is againſt Lay. 


28. Concerning Probate of Wills. 


Ryifr, Ills of Lands in London are firft 
f- 245. V proved before the O:dinary, and 
cr» 3 pert. after by Cuſtom before the Maior 1n the 
Ber, f Fvftings 

— M4 Vi. Perkins, Sefts 577» 


29. Concerning Porcells. 


ufiom of Londen, that if Porcells 
g0 in the Streets, that they ſhall be 
killed. | 


30, Cone 


The Plaintiff brought an Aion in | 
f. 18, London, for calling the Wife of the Plaine | 
Oxford &> tiff Whore, the Defendant removed this | 


[ 


the Laws of England. 123 


30. Concerning Lands, deviſed by the 
Baron to the Feme. 


Y the Caftom of London _ the Hus- uy FE. 
band may deviſe to his Wife Lands ®: 4: 
for Term of Life, but no greater Eſtate. 


31. Concerning the Wifes Devize to #.9. 
the Husband, er to a Siranger« 


T 15a Cuſtom of Zondon, That a Feme x;1,y;, 
may devize to her Baron, or to an f. 151. 
Eftranger with the Afenc of the Baron. 


32. Concerning Laws, & Statutes. 


Y the Cnftom of London, Statutes 49 EF. :, 
may be made, but not for matter of 3: 6. 
Inheritances, 


* 


33, Concerning Foynt-Tenant 5. 


Uſtom in London, that a Joynt-Te- 49 E. 3. 
AJA4 nant may devizes 


34. Cons 


44 Fc3-335 
Vi N.B. fe 
$6. b. 87. 


23£.:7 7% 31, 

Gard, 

por _ 
Moor 


yy uflcy, 


4A View of 


34+ Concerning the Writ Ex Gravi 
Querela, 


uſtom of London it 1s, to have an | 


Ex Gravi ns upon a Devyiſe 
of Lands there. 


35- Concerning Bargain, and Sale, &c. 


T is a Cuſtom of Lndox, That Land 

paſs by Bargain, and Sile, and nor by 
Livery, and I:rollment. Yelvertons Re» 
ports, Darby V. Bozs, f. 124+ 


36. Concerning the Huibands C apital 
Houſe. 


Uſtom of London, that a woman ſhall 
have the Capital Houſe, or all the 
Land of her Husband as fong as the time 
that _ continues unmarried. 
37. Concerning the Arbitrarintſss re» 
{ating to the Ages of Orphans 


Wo © E Commirtee of an Orphan, by 
the Maior, and Aldermen of Zm- 


don, declaring upon their Cuſtom ſhall 
haye 


ha as a Ac 


” a G©x aA. bend 


5] a Q i» =-» 


Lan 
þ—_, 


the Laws of England. 


have the Writ, and Age, and Nonage 
ſhall be limited by them, 


38. Concerning Attachments. 


Y the Cuſtom of London, A Citizen 

may attach the Goods of Foreigners 
for © his ſatisfaction, to whom the ſaid 
Fore:gnor oweth money» 
. Cuſtom of Foreign Attachment is, that 
after Judgement, and Execution, that the 
third perſon ſhall be diſcharged againſt 
the Demandanr. The Cuſtom extends to 
Foreignors alſo. 

As to Attachments take theſe ſeveral 
Reſolutions following, 

Memorandum, That npon the matter in 
debate, betivixt Roberthons and his Wife, 
and Norroy, the Kitg of Heraulds, Brooke 
Serjeant at Law,, and Recorder of Loxs 
don, Certified in writing, That if a man 
ſue another before the Maior, &c. and a 
third perſon is indebted to the Defendant 
in as much as the Suit of the Plaintiff is, 
and by the Cuſtom of Law of Atcach- 
ment, the third perſon is condemned , 
and judgement given againſt him : That 
notwithſtanding the Judgement, if no Ex- 
tention be ſued againft the third —_ 
the 


Dyer, f.85; 
& 196. _ 


32 > 336 


ND, A 
I96. b. 


A View of 


the Plaintiff may reſort to have Judges 
ment, and exemption againſt the Defen« 
dant, being his principal Debtor. And 
alſo he may ſne the third perſon for his 


Debt, notwithſtanding the Judgement un- | 


executed, &c. 


A Citizen of London is indebted to a 
Foreignor by Obligation, and the Obligee 
is indebted again to the ſame Debtor up» 


on a Simple Contra, and the Obligee | 


makes his Executors, and dies, the Obli- 
gor by the Cuſtom of London thall have 
an Action of Dedt againſt his Execucors 
of the Obligee in London, upon his Oath, 
thatit is a due, and true debt, which the 
Teſtator owed unto him in his Lite, and 
upon a Njhil returned, Nec eft inventing, 
he may make an AttatFhment of the Debt, 
which is detained of the Executors of the 
Obligee for his own Debc, upon four 
defaults recorded, according to the cuſtom 
of Foreign Attachment, and furely foand 
by Mainpriſe , That if the Executors 
within a year and a day, cannot diſprove 
the Debr, or.reverſe the Judeetnent, &ce 
he ſhall be diſcharged of fo much of the 
Debr, which' he owed npon the Obliga- 


tion, 
Cote 


0 A ths 
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the Laws of England. | 


That a Debt upon Record by Recovery, Þ: 
or otherwiſe, cannot be attached by the 
Cuſtom of the City of Londone 


Debt upon an Obligation of 100 Marks : 
The Condition was, if he pay $0 pounds, 
the Bond ſhall be voyd, the Defendant 
pleads Tender at the Day, and none was 
there to receive it, and upon this they 
were at Iſſue, and afterwards the Defen- 
dant pleads, that Pais Je darrein Conti- 
nuance , «this 100 Marks were attached 
in his hands in London, at the Suit of, Oc. 
Gawdy, Serjeant faid, the Plea was not 
200d; for an Attachment cannot be pen- 
ding a Slit in the Queens Bench; alſo 
he pleads, the fifry pounds was tendred, 
and ſo the 100 Marks were not due, and 
th2 Attachment cannot be of 1co marks ; 
and this is no ſuch plea, as can be plead- 
ed pars /e darrein Continuance , for this 
ariſeth by the Defendants own Ac, and 
may be intended to be by Covin, and the 
Court was in doubt for the firlt point, 
and commanded that Prefidents be ſearch- 
ed, if any ſuch Attachment had been 
allowed pending a Suit here, or in the 
Common Bench, But they held that the 
Attachment 


Coke ſaid, it was adjudged in that caſe, Cro. 1 parts 


128 A View of 


Attachment of 1co marks (if Attachable) | 


was well enough, for it is alwayes to be 


demanded in that manner, and it is ac- | 
cording to the Obligation. And to the 
third, they held it may be well pleaded, | 


puts le darrein continuance, for it goeth in | 


Barre at another day ; Da/ton ſhewed 4 
Prefident in the Common Bench, ſich, 
12 & 13Eliz. 164. Such Attachment 
was made pending the Suit, and after the 


Laſt continnance, but afterwards the par- | 


ties compounded, 


C-0. 1 part, Debt. The Defendant pleads a Foreigi 

Babingten Attachment in London , which was after 

v. Bzbing- Appearance, and pending the Action, and 

wn, f.157. after Adviſement, it was ruled to be no 
good Plea, but no cauſe was ſhewn, and 
the Defendant had a day to plead Pe» 
remptory, or 2 N;hil dicit to be entred; 
Wray ſaid, This will be a Preſident for 
the time to come. 


Cro. 1 part, Debt. It was held per Curiam, that a 
Dalton v. foreign Attachment cannot be of a Debt, 
Sc!ly. 124, before it be due, and therefore whereas 
one was indebted in a ſumme of money 
to be paid at Michae/mas, and it was 
attached before ich. but the Jacgement 

0 


,, > Þy -v © 64> A wo ac om 


the Laws of England. 


of the Attachment was not till after Afi= 
chae/neas, it was clearly held: to be voyd, 
becauſe it was not due, when attached, 


Debt upon an Obligation. The D2fen- 


dant pleaded, That one Faques drought 
Debt in London againſt the Plaintiff, and C0. r pare. 
according to the Cuſtom there, attached Ecuknors, 
his Debt now demanded, in the Defen- — 


dants -hands, and pleads ' the Recovery, 
| and Judgement theres &c, The Plaine 
| tiff replies, That before the Attachment, 
| the ſaid Jaques brought Debt in the: Qu. 
| Bench. againſt the now Plainciff for the 
ſame Cauſe 3 and hanging that Suit this 
Attachment was made, &c. And it was 
thereupon demurred. And G/anvil for 
the Defendant moved, That the Plaintiff 
ſhould be barred; for although one can- 
not attach a Debt in London, for that a 
Sait 1s here depending in the Queens 
Bench (as it formerly hath been ruled in 
this Court) yer one, who hath conceived 
an action- here, may affim a Plaint mn 
London for the ſame Debt, and may make 
an Attachment of the Parties Debt ac- 
cording to the Cuſtom. For there the 
Debr in Queſtion is not touched by the 
Attachment, And the Plaintiff might 
K now 
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now have pleaded this Attachment i; 
Barre, for ſo mach of his Debt in th! 
Aion brought in the Queens Bench, x 
And the Opinion of the whole Coun! ;, 
was, That the Plea in Barre was good; y, 
And Judgement was commanded to br; 
entred accordingly. 


w 
b 
Debt fer 40 1. The Defendant pleads! A 

That the Plaintiff was indebted unto hin! a 

m 401. and he therefore a Plaint in Zow: B 

don, and there this Debt in demand wx: 4 

attached in his hands; And he pleaded; A 

the foreien Attachment in Certain, and! d 

£'0. 1 $4;t, the Judoement thereupon, &c. The Plain} « 
Paramorc tiff rephes, That he was not indebtel} C 
?- P22. to the Defendant in 40 /. nor in an} F 
other ſummez And it was thereupon de-| t| 
murred by Taxfie/d ; For the Debrc js na} ti 
now traverlable, becauſe ut is recovered 
in Londen : Et neon diſrationatur , Within} 
the year, and day, as it might be by the] 
Cuſtom. And Ceke moved, That the Re- 
plication is good : For whether he were 
indebted, or not, is very well jluable : 
For if he were not indebted, they in Lon- 
don could not attach the Plaintiffs Debt 
by a forejgn Attachment for nothing. And 
fo was the Opinion of the whole Court- - 
Det 


we 4 oy a» cx=x=>>, = A 4 


the Laws of England. 


Dike won 4 Bill Obligatory of 13 I, C12. tpar. 
13s. 4 d. The Defendant pleaded a'fo: Humphrey 


reizn Attachment in Batrez ade in Lon- 
dou by oft Aſuwlton, to whorti FHamfrey 
wat indebred, of 13 pounds in his hands, 
afcer the Original Writ purchaſed ,/ and 
before the Return of the Exigenr, ot 
Appeaatice thereupon, atid before he had 
any nocice of the Suit in the Cotnmon 
Bench, And it was thereupon demurred, 
and adjudged to be no Plea, Becauſe this 
Attachment was made, when the Suit was 
depending in the Common Bench : And 
the Queens Court being poſſeſſed of a 
Cauſe, it is inſufficient, and cannot be : 


; For as Walwſley ſaid, The Suit depending 
| the Qitens Cott, the (aid Court 1s in- 


tereſled chereinz and it is againſt the 


| Dignity thereof ro have at! Inferiout 


Court to meddle with it ; Alſo whileſt 
the Suit is depending, it is Qu4ſs in Cu» 
flodia Legs, and cannot be medled wich 
by another : As the Law is, where one is 
to be attached by his goods at the Com+ 
mon Law, if the goods be diſtteined, and 
impounded , they cantrot be atrached. 
bore rpoong it was adjudged fot the Plain» 
Uk: - 75; 
| K 2 A. 19 
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AL H. 6, 
48s a, 


Cr0. 1 part, 
Kerry ts 
Bowyer, 
36, 


7 E.4.7, 


A View of © | 

A. is indebted to B. and, and this deht| 

is attached inthe hands of A. as a Det 
due to B. by the Cuſtom of London, thi! 
1s a Barre againſt C. ; 
Audita | nos - For 'that the Defer-! 
dant recovered againſt him this Debt i! 
the Court of Queens Bench, and was in} 
debt to the Plaintiff in another Debt, he} 
attached it in his own hands in Londiy,; 
and upon -this brought the Audits Our! 
rela 3 and it was clearly held the Adin; 
Querela did not lye, for this Inferinur! 
Court cannot fetch this Debt out of this) 
Court, and this Debt: is not attachabl, 
as it was adjudged in Sir Po Parrors Caſe, | 
and Execution was awarded. | 
A man was bound in an Obligation | 
on Condition to deliver to the Obligee 
Allome, to the value of-30o /. at a cer 
tain day, and before the day atraches the 


Allome in his own hands by the Cuſtom, } 


this is nodiſcharge of the Obligation. 


Error of a Judgement in the Comn- 
mon Bench. The Caſe: was, That Lezk 


nor brought Debt againſt the ſaid Huntley, 
who pleaded how one Jaques affirmed 
a Plaint of Debt in Zondex againſt the 
ſaid Lenknor 3 And by the Cuſtom there 


attached | 


_ ad - __—_— % c@a Geo Ji 


| the Laws of England. 


attached that debt now demanded. in the 
hands of -the ſaid Huntley , and pleaded 
the Recovery, and Judgement there. 
Whereto- the Plaintiff replied, That, be- 
fore the Attachment, Faques brought 
Debt in the Queens Bench againſt the 
ſaid Lenbnor, for the ſame debt 3 where- 
upon he made arf$#Attachment , whileſt 
that Suit was depending, Er hoc, &c. 
And upon this Plea Huptley there de- 
murred in Law, and it was adjudged for 
Huntley : Whereupon Lewknor brought 
Error : Oae of the Errors aſſigned was, 
Becauſe the Debt is attached in Huntley; 
hand before the day of payment, upon 
the Condition, and ſo before it was due. 
And Pophams (a1d, That ir could not be a 
o00d Cuſtom : But it was moved, That 
herein the Cuſtom ſhould be Reaſonable 3 
Becauſe it is not to be payd before the 
day of payment. But in regard that the 
lefler ſumme in the Condition is a pre- 
ſent Duty, it might be attached preſent- 
ly; and by the Judgement in the At- 
rachment , the Debtor is diſcharged a= 
gainſt his Creditor, and b2come charge- 
able to the Plaintiff in London. So that 
after the day of payment , he ſhall have 


tis Execution agunſt the Debtor, and not 
K 3 before, 
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before. But Popham ſaid, That the Judge, 
ment herein was unreaſonable ,; For the 


Creditor hath not above one year diſva» | 
tionare Debitum. And if the Debt might } 


be attached a full year, or more, before 
the day of payment z he may never hear 


of it, before the year be paſt, and ſa be | 


defrauded of his D:bÞ& But Daniel! S:re 


jeant {aid, That the time Diſrationare der | 
bitars, 18 2 year aſter the Execution ſued, ' 


and not forthwith after the Judgement, 


And Execution cannot be had, untill after | 
Puyphams y Cluich, | 
and Fenner , abſente Gamndy, held, That | 


the day of payment, 


the Attzchment of this Debt before the 
day of payment cannot be. 


39. Concerning Single Contratls, 


T is a Cuſtom, that an Action of Debt 
ſhall be maintained againſt Executors 
upon a S.mple Contract, As for Er- 

ampl?. : 
Snelling brings Debt upon an Obliga» 
tion againft an Adminiſtrator, who pleads 
theyre 15 a Cuſtom in London, that an Adv 
Miniſtrator ſhall pay Debts upon Cone 
eradt to a Citizen as well as upon Obli- 
| gation, 
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on and. that J. S. upon a Contract = -_ 5 


recovered, and good. 
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I, Reſolved, although chat the Debt 25is* 


is given againſt an Adminiſtrator by the 
Sat, of 31 E. 3+ yet becauſe they were 
charged as Executors before, ſo that only 
the name is chanfÞ}d, the Cuſtom gene- 
rally alledged is god. 

2, The Cuſtom bindeth Scrangers. 


Debt againſt Norcon as Adminiſtrator ©. 1 pore; 


of one Norcon upon an Obligation, The 


Defendant ſhews the Cuſtom of London f 


to be, that if a Contra be made by a 


| Citizen to pay money to another Citizen, 


and he who made the Contra&t dies, 
that his Executors, or Adminiſtrators ſhall 
be Chargeable therewith, as if it were 


| _ upon an Obligation 3 and ſhews further 


how the Inteſtace was indebted on a 
Contra to one A. who had recovered 
againſt him, and that he had Ryens onſter 
en ſes mains, &c. And it Was thereupon 
demurred. G/anvill moved , that this 
Cuſtom was not good ; for firſt it is a» 
gainft Lay, that a firanger ſhould be bar- 
red of his Debt upon a Specialty, by rea- 
ſon of a Debt upon a Simple Contract, 
$:condly, it is againſt Law, that an Exe- 
cutor or Adminiſtrator ſhould be charged. 
K 4 vpon 


Snelling >, 
Norron, 
« 499- 
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upon a. Simple Contra, &'c. Daniel + 
contra : The Cuſtom was always to bind 
the Executors or Adminiſtrators to pay 
Debts upon Contrats, and Cuſtoms in 
London 2:e confirmed by Parliament, and 
are now as ftropg as a Statute. And there- 
fore in London they@Feſcribe to give 
Land in Mortmayn, Qhich 1s againlt $:2- 
ture Law, and there is not any Cuftom 
but that it deprives, and 1s againſt the 
Common Law in f.me point, And this 
Caſtom is reaſonable z for a Debt upon 
a Contrz& is as well dye as a debt upon 
ai Obligation , and therefore there is az 
oreat Realon for the payment of the one, 
as of the other, although the Law hath 
given a greater Prerogative, viz. « Pri- 
ority of paying the one, rather than the 
other : And although it might ſeem hard 
to have allowed this Cuſtom in this 
Court, if it had been Originally pleaded 
here, yet when the Cuſtom hath been 
executed againſt the Adminiſtrator by the 
Laivs of the City, whereto he 1s ſubjed, 
3 would be miſchievous unto him to be 
cifallowed it here: For then he: ſhould 
be ewice charged without Remedy z and 
this differe-ce is taken in 1 E. 4. 8, One 
Juſtice, the Cuſtom js reaſonable ; for the 
{x | Executor 
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Executor in Conſcience is bound to pay 
debr upon a Contract as well as upon 
Specialty, and of that opinion were the 
other Juſtices, eſpecially as this Caſe, 5e- 
ing executed againſt him, who is. lyable, 
and chargeable by the Cuſtoms of Lon- 


don. 
40, Concerning V illeins. 


Uſtom of London, That if a Villein , 4 6. 32. 
has remained theie a year, and a day, 35 H.6.26, 
that h2 ſhall not be drawn out by any 
Proceſs of Laiv. Or London preſcribes, Yi. Kitchin, 
That a Villein thall not be taken out of f- 567. 
the City, nor attached by Capias. | 


41. Concerning Reparations: 


T 1s a Caſtom of London, That the Leſlor 27 H.s 10, 
ought to repair the Houſes Curing the | 


Leaſe. 


| 42. Concerning the Sheriffs» 


| "HE Sheriffs of London claym Wayfes 13 E.4.10. 
MF. by Preſcription. c 
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43, Concerning Av:nterors. 


1H. 7.6.4, {I of London, That if an Infor- 


Co. 3 lift, mation be made to a Conſtable in 
f. 106. London, that one within their Juriſdiction 
—_ 8 f- js with a Woman in Avowtery, that he 
aps ſhall take the Bedle, and others of the 
ſame Pariſh, and go to the Houſe, and if 
they finde the man in Avowtery , they 
ſhall take, and carry him to the Counter, 
and leave him there. 
44. Concerning Gords apprayſed. 
t1 H.7.1 \1tom of Londow, that Goods attached 
SE thall be apprayſed, and delivered in 


35 H.64.7, execution to the Party in ſatisfaction of 
the Debt, 


45. Concerning Waper of Butell. 


Uſtom of Loudon, That no man ſhall 
wage Battell again(t' a Citizen of 
London, 


46. Concernino Attaynts. 


Vi.Kitchin, | T 18 a Cuſtom of Loudon, that an Any 
f. 567, > ſhall not be brought otherwiſe than with» 
217.17: in the City, of a falie Oath made there. 


4&7 , Con» 


Plowl/on, 
335-6. 
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47- Concerning the Moyaty of the 
Huubands Goods 


T is a Cuſtom of London, That the Cr 3 pt, 
Wife ſhall have the Moyety of Goods, _ Gs 
whereof her Husband dyed poſſeſſed. Dowglaſs 
344» 
48. Concerning Apprentices 


T js a Cuſtom of London, Tnat'an In- 11 Z. 4.6, 

fant within 14 years may binde him.- 
felt Prentice. 

As to this Cuſtom take theſe Reſc- 
lutions, 

Covenant, and declares, How the De- C0. 1 pa. 
fendant by Indenture hid bound himſelf eng Lag 
Apprentice to che Playntiff for ſeven £2 52. 
years, and had covenanted, that he would © * * 
not depart Within the ſaid Term, and 
ſhewes, that he departed within the 
Term, whereupon he brought this Acti- 
on. The Defendant pleads, that he was 
within the Age of 21. at the time, &c.- 

The Plainciff replies, That the Cuſtom 
of London is, That any Infant above the 
age of 12 years may binde himſelf to be 
In Apprentice, And upon this Repli- 
catzon it was demurred in Lay, and the 
| Cauſe 
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Cauſe ſhewn, for that it was a depar- 
ture in pleading. Flemming the Queens 
Sollicitor moved , That it was not an 
departure, but ands well with the De- 
claration, and in proof thereof cited 
21 H. 7. 17. and anſwered the Book of 
+37 H. 6.5. That where a Cuſtom is al- 
ledged generally, That any one may de- 
Vize, co He cannot maintain ut after- 
wards by another Caſtom, That an Ir- 
fant may devize, for there be divers Cy- 
ſtoms , and the Court ſeemed to doubt 
tnercof, wherefore they would adviſe, 
But they ſai, That notwithianding this 
C:ſtom, a Collateral Covenanc ſhall not 
bind an Infant. 


An Infant ſhall not be bound by his 
Cr0. 2 þ177. Bargain for any thing , bat for his Ne- 
min, celfity, viz. Dyer and Apparell, or ne- 
Hill, Py neceſlary Learning: Burt tis Buying to 
454» 


maintain his Trade, althoudh he gain 
theredy his Living, ſh1ll nor binde him, 
nor his Covenant to binde himſelf Ap- 
prentice, unleſs it be by Special Cuſtom, 


Wore, It was reſolved by the Juſtices 
of the Kings Bench 5 Care Regia, That 
al;hoagh an Infant may voluntarily binde 
himſelf, 
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himſelf Apprentice z and if he continue 
Apprentice for ſeven years, he may have 
the Benefit, and uſe of his Trade : yer 
neither at the Common Law, nor by any 
words of the Statute of 5 Eliz. a Cove- 
nant, or Obligation of an Infant for his 
P—_— (hall binde him, Bur if he 
misbehave himſelf , the Maſter may cor- 
re& him in his ſervice, or complain to 
a Juſtice of Peace, to have him puniſhed, 
according to the Statute 3 But no Reme- 
dy Iyeth againſt an Infant upon ſuch Co- 
venant. 


49. Concerning Inqueſts. 


T- is a Cyſtom of London, that they 
{hall not be impanelled upon Inqueſts 
out of the City, and that they ſhall not 
joyn with foreigners. 


FO. Concerning Granage- 


Here is a Cuſtom 1n the City of Lon- 

don, called Granage, vize That the 
Lord Maior for the time being ſhall have 
of every Alien, that brings into the Port 
- London any Salt, the twentieth part 
Or ifs 


Cle Cons 


I4T 
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ylbert 

Fletcher, 

f. I 79s 


11 H4y7.t4. 
Dyer, f.49, 
CO 46. 


18 Elij:, 
Dycr, fe 
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£1. Concerning Recognizances. 


He Lord Maior of London uſeth to 


take Recognizances by Cuſtom there, 
As for Example : 

Debt upon. 2 Recognizance taken in 
Lyndon and declareth, that the Maior there 
had uſed to take Recognizances by Cs 
tom of all except Infants, and Feme Co+ 
verts, and upon any day except Sunday, 
and certain other dayes ſpecially named, 
and this Recognizance was taken before 
the Maior there. Taxfield alledged di- 
vers Exceptions in Arreft of Judgement, 
t. The Cuſtofn is unreaſonable, viz. to 
take Recognizances of all perſons, et 
cept Feme Coverts, and Infants, and doth 
nor except men de non ſane memory - ſtd 
non allocatur, for ſuch may acknowledge 
a Recognizance, and have no Remedy to 
avoyd them, and therefore chey are ex- 
cepted which may. 2. Exception, thaf it 
is not averred that the Defendant was 
not an Infant, &c. or that the day upon 
which it was taken, was none of the 
excepted dayes: Sed non allotatur ; fot 
it ſhall bz intended, if the contrary be 
not 


the Laws of England. 


not ſhewn by the Defendant3 and fo the 
Juſtices ſaid the Law is clearly taken at 
this day upon the Statute of I R. 3. to 
plead a Feoffment by Cefiup que ule. 
3- Exception, that none can take Recog- 


nizances but Juſtices of Record, which 


had Authority by Patent, &c. as the 
ny of the Bench, and Juſtices of 
eace. by Commilſion, and th: Maior is 


| not a Judge of Record, bat by Cuſtom, 


ſed non allocatur, for the Cuſtom is good, 
and the Cuttoms of London are confirm- 
ed by Parliament, and are good, though 
ſtrange 3 and ſo it was adjudged in this 
Court of Queens Bench betwixt Malls, 
and Frying. 4+ Exception, the Cultom 
extends as well to Recognizances taken 
of Strangers as Citizens, or for matters 
within the City 3 and for this Cauſe Gaz 
dy held it was not good, 


52. Concerning Building on Old Foxun- 
dations, and ſtopping of Lights. 


Y the Cuſtom of London, it is War- 
rantable to rebuild any Houſe upon 
the old Foundation » where the ancient 
Houſe Rood, in Height at pleaſure of the 


party, 
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Telveitons party, alchongh by the Re-building the 
Fe). Lights of his Neghbour'be to ther up, 


= I unleſs there be ſome Writing to the con- 
tra: y. * 


(& 


- 53+. Concerning Claym of Goods wich 


In P Tears 9 W 


-58.cac;, FT a Cuſtom j in London, after 1 wa 

| 4 arreſted the Goods of my Debtor in | 

my poſſefſion; and without Claim within a | 

year, "my {Hall be taken for my Duty, | 

5 4” CnteraſogE Examination w_ ime] 

in : 0/54 ago rei Memoriam; 

Y the Ciſtom of: London; the Dow 

Maior, Recorder, and Aldermen there, 

being Juſtices of the Peacz,: have nf:d to 

take the' Depofitions, and' 'Exandibations 
of any perſory produced be'ore them," i 

al ttuam rei memirian, and to keep thoſe 


Kina D epoſitons upon Record/ in "the--Court 
Ys Coo; er, oft Giild-hatl, to be'given 1 in Evidence 


f.163, 16g. tO ae for the hetcer imomnledge oft 
| Trut berween any perſons, | 


55. Cons | 
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| bation againſt his Companion by the Cu- 
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$5. Concerning Contribution. 


T is a Cuſtom of London, for one Obli- co, rib, 
gor that payes the whole Debt, to have 1ztrat,t6 1, 
Debt pro Reta, againft his Companion ; 
or one joynt-Obligor ſhall have Contri-« 


tom of London 


56. Concerning Buying and Selling 


betwixt Forei gorge 


T is a Cuſtom of Go that if on 
Scranger buy any thing of another © 
S ranger , it ſhall be fortcited to the ole 
Maior and Coammonalty of the ſaid City: f. ;5z, 
As tothis Cuſtom accept chis Reſolution. 


Aftion of Trover, and Converſion, of an 
Ox+hide of che Playntiffs in Adiddle/ex , 
the Deferdant pleaded that the City of 
London is an ancient City, and that there 
is a Cuſtom there, that Si aliquir extraneme 
forinſecus 6 Libertate ejuſdem Civitatis buy 
any thing de alio forinſeco a Libertate 
predi. that ir ſhould be forfcited co 
the Major, and Commonalty of the ſaid 
City, and faith, that the Plaintiff Extra 

L new 
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neus 4 Libertate , did buy the ſajd Oxe- 
hide of another foreignor, Whereupon he 
ſeiſed it in London, to the uſe of the 
Major, &c. abſqve hoc, that he did finde 
i, and. convert-in Afiddicſex. And it 
was thereupon demurred. Glanvil argued 


for the Plaintiff, Firſt, that it was not a- 


good and lawfal| Cuſtom, and in proof 


thereof cited the Caſe, 36 H. 6. of Jewels : 


of the Kings ſold, and 21 H.7. 40. 3 Eliz. | 
Dyer, 186, & 246. And the form of the | 
Pleading he-faid is not good, viz. Si ali | 


quis extraneus 6 Libertate, but doth ſhew | 


where the Liberty is, and 'the Traverſe 
is not good, for he ought to traverſe eve- 
iy County, beſides Londoy, and not Afid- 
dirſex onlv. Anderſon, and Beamond con- 
ceived the Form of the Pleading to be ill, 
but for the matter of the Cuſtom it ſelf, 
they doubred. Owen ſaid, the Cufiom was 
good, and had been allowed before theſe 
crimes, 


$7. Comterning the Corporation of Weavers 


F is 4 Cuſtom of the Weavers in Lon» | 


don, that none are to intermeddle with 
their Gi/d, nor With their Art within the 
City, or Sombwark, but thoſe of the Fra- 
ternity, Attion 


Ae IPT; 02. 21 


243 v» £#h ww. fy MO 13> 9a» M7” 


_ rr nr ere - 
Y «3 
% 

2 as 


: 
; 
þ 


the Laws of England, 


Adtion uzon the Caſe, Sap ofing, That 
the Playntitts from came to mm ihgre- 
of, &c. Were a Corporation in London, &Cc. 
paying for it 20s. 8 d. to the Queen per 


annum, cc, And that the Cuſtom there Cv. x pare, 
is, &'c» that none ought to intermeddle The Ware 


with their Guild, nor with cheir Art 
within London, Or Southwarke, but thoſe 


of the Guild : And that the Defendant Weavers 


being none of their Guild ,. had bought 
40 pounds worth of Silk of one R. to 
WovYen, and had-wezved it, &c. The De- 
fendant pleaded Not Guilty, and a Special 
Verdict faund theſe Cuſtoms, &c. and 
that the Defendant, being a Scranger, had 
received of R, 40 pounds worth of Silk 
to be woven, and had carryed it to Hacks 
ney » and there had woven it, and had 
brought-it back to London, and received 
his Salary, cc. Er'f, &e. And hereupon 
all the Ccurt reſolved, That it was nor 
any Offence; For although it were 2 
000d Cuſtom, as thzy all allowed it was, 
beiog uſed, &c. yet this Contraſting for 
it. 1: London, and- Working of it in the 
Countrey, is not intermedling with theig 
Trade in Lond:n> No more, than it a 
Taylor-ſhould buy Cloth, or receive any 
L A other 


Co. ++ 
f. 675. 
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other thing in London, and make a Gar- 
ment thereof in . the- Countreyz and al- 
thaugh it be a Contracting 1n London, 


' yet it 1snot intermedling'with the Trade, 


Wherefore it was adjudged for the:D& 
fendant. ff I & 2; 1 


5% Concerning Fargayn » and Salt” 
by Paroll, a 


tt I is a Cuſtom of London, to bargain, and 


ſell Lands by Paroll, 


Cuſtom of London, that Lards paſs by 
Bargayn and Sale, without Inrol[ment ac- | 


cording to the Stat, of 27 H.$. e. 16. 


$5» Concerning the paſſing of the Wifes 
Land. 


FF 2 man, and his Wife paſs the Wifes 
Land in London, and the be exami» 
ned, it bindes her by the Cuftom of 
London. 

Co. Lib. 2. Beckenithes Caſe, f.57. 6.6, 
Hob. Reports, Needley v. Biſhop of Win 
tons fol. 225. Cro. 1 part, Parman V. 


Bowyer fol. 669. 
Co. Con- 
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:60s C oncerning Arrift without Proceſs. 


T.is a Cuſtom in LZendan'to carrelt a C9. 2 pare, 
man without Proceſs. Or, \ + + Mackalcyes 
It is a Cuftom there, for any Serjeant og 
; 70 g pare, 
to arreſt, afcer a Plaint entred in any of $19. Þ 
the Courts of the Counters, Co. Lib. 9. Percinall, 


Mackaleyes Cale, f.68. 4s 
61. Concerning the Recorders Certificate, 


T* is 2a Ciſtom of :London, to certific 
their Cuſtoms by their Recorder. 

_ As'to this. Cuſtom take theſe Reſolu- 

£10NS, 

The Cuftoms of London: that” directly Hob. Rep, 
concern the Intereſt of the Corporation, P'y *+ 
tryable by their Ceruticate, bat Savadge. 

Yy Jury. | TIE: 

The Playntiff ſurmiſed, That 'there 1s 
a Cultom in London, That if.any Cuftom 
of London be pleadedy and denyed, and 
ifſue thereupon »- it: ſhall be tryed by a 
Writ to the Maior, and. Aldzimen, to 
Certifie, whether there be (ſuch a Cuftom; ,,,, . 
and they ſhall make their Certificate, by pou. 
the mouth of their Recorder, Ore tens 3 v. Scough- 
and prayed to have a Writ to certifie, &c. tone 

L 3 And 
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And the Recorder certified, That there 
was no ſuch Cuſtom, cc.» And after this 
Certificate it was moved, That this was 
a Miſ-cryall z for it being a Cuſtom, 


which concerns all the Citizens, ought | 


not to be tryed by ſuch a Certificate, 
bat b Jary : and Bulftrode, who argued 
for the Defendant, infifted mach upon a 
Cafe in the Common Bench reported-by 
my Lord Hoberr, That a Cuſtom of Ly- 
den, that concerns all the Citizens, ſhall 
be tryed per pais ; But after long delibe- 
Tation it was reſolved by all the Court, 
Thac the Tryall was good , eſpecially 
when the Plaintiff hath ſhewn, That there 
is ſach a Cuſtom, That it ſhall be ſo cer- 
tified, and the Defendant hath confeſſed 
It, ſo as the manner of Tryall being as 
it were by his Conſent, he ſhall not after 
ſuch Tryall except againſt it. And this 
Cuſtom doth not concern all the perſons 
of London, bat only: thoſe who ute Mas 
ruil Trades ; As at the Cuttom:to deviſe 


in Mortmayn, Or of foreign Atrachments, ' 


ha1 been tryed by Certificate, Thus much 
of the Cuſtoms of the Noble City. of Lons 
dor,, that 1s Camera Regis, Reipublice Cor, 
E t9tins Regni Epitome. 
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